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(i) 


QUESTIONS PRESENTED 


1. Whether an employee has exhausted his administra- 


tive remedies when a Federal Government Department re- 


peatedly denies the employee the right to a third stage griev- 


ance hearing based on strained and untenable interpretations 


of the grievance regulations of the department. 


2. Whether mandamus will issue to compel the per- 
formance of a ministerial function in scheduling a third stage 
grievance hearing so long as the request is not to direct the 
exercise of judgment or discretion on the outcome of the third 


stage grievance hearing. 


JURISDICTIONAL STATEMENT 

STATEMENT OF THE CASE 

REGULATIONS INVOLVED . - 

STATEMENT OF POINTS RELIED ON BY APPELLANT. 
SUMMARY OF ARGUMENT - - - + =: + 


ARGUMENT: 


I. Appellees are Estopped to Deny that the Grievances 
Submitted by Appellant are Specific . 3 a Zi 


Il. Appellees Failed to Act in Good Faith in Raising the 
Issue of Specificity . : ‘ ; 5 % : é - 


I. Appellees Cannot Impair the Functioning of the Grievance 
Procedure by Strained and Untenable Interpretations 
Of the Regulations . . : Salt, ae at 


. Appellant Has Exhausted His Administrative Remedies 
By Making Every Reasonable and Required Effort to 
Comply with the Navy Department Grievance Procedure . 


Appellees Have Demonstrated That They Will Not 
Grant a Third Stage Grievance Hearing to Appellant 
Under Any Circumstances, Thus Thwarting the 
Functioning of the Grievance Procedure . - - 


Mandamus Will Issue to Compel the Performance of 
Ministerial Duty and to Compel Action in Matters 
Involving Judgment and Discretion, But Not to Direct 
The Exercise of Judgment or Discretion in a Particular 
Way. a Fs . = : E . . =| 


CONCLUSION 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,517 
MORTON D. WEISS, 


Vv. 


JOHN D. CONNALLY, 
Secretary of Navy, et al, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a final order of the District Court dated 
April 26, 1961. Notice of Appeal was filed on June 22, 1961, within 
sixty days of the entry of the judgment. Jurisdiction of this appeal is 


granted under Title 28, Section 1291 of the United States Code. 


STATEMENT OF THE CASE | 


This case involves an action in the nature of mandamus. Appellant, 
an employee in the Bureau of Supplies and Accounts, Department of the 
Navy, was first employed as an organization and methods examiner on 
November 12, 1952, at the top of GS-11. Appellant requested the District 
Court to compel the appellees to immediately schedule a third stage 
grievance hearing in accordance with the Navy Department's grievance 
procedure. The facts leading to the commencement of the action are as 
follows: 
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On February 12, 1960, appellant filed a grievance action under the 
Navy Department's grievance procedure requesting that a hearing at the 
third stage be scheduled and requesting a waiver of hearings at the first 
and second stages. Four areas of grievances were set forth by the appel- 
lant including 1) promotion, 2) reprisals, 3) failure to communicate, 
4) threats. However, the request for a third stage hearing was denied 
and a hearing was scheduled at the first stage. 


The first stage hearing was held before John W. Melnick, the appel- 
lant’s immediate supervisor. 

Mr. Melnick applied the fifteen day rule limiting the grievances to 
15 days prior to the filing of the grievances, thus preventing appellant 
from adequately developing the evidence in support of his grievances. Mr. 
Melnick’s decision was adverse to the appellant. 


Appellant then requested a second stage hearing pursuant to the 
grievance procedure. This was held on April 25, 1960, with Captain 
Robert W. Carter, U.S.N., Controller of the Bureau of Supplies and 
Accounts, 2s hearing officer. Again the fifteen day rule was applied 
and appellant was prevented from developing the evidence in his possession. 
The decision was again adverse for the appellant, the hearing officer hold- 
ing that the corrective actions had already been granted. 

On May 11, 1960 (JA 26), appellant requested the Chief, Bureau of 
Supplies and Accounts for a third stage grievance hearing setting forth 
his grievances. 

The request for a third stage grievance hearing was denied by Ad- 
miral Kimball on May 16, 1960 (JA 24). Appellant was advised that there 
was no need for 2 third stage hearing as the grievances had been resolved. 
Only new grievances not resolved would be the basis for a third stage hear- 
ing. 


On the 14th of June, 1960, Admiral Boundy, in a letter (JA 21) to 
appeliant’s counsel, raised the issue of specifics for the first time with 
respect to the request for a third stage hearing. The issue of specifics 
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with respect to the grievances on the request for a third stage 
was thoroughly aired between the appellant and the appellees, resulting 

in the filing of the complaint in the District Court on December 31, 1960, 
requesting relief in the nature of mandamus. On April 26, 1961, the Court 
below entered a judgment granting the motion of the appellees to dismiss 
the complaint of appellant from which judgment appellant appealed. 


REGULATIONS INVOLVED | 
Navy Civilian Personnel Instructions NCPI 770 - Grievances 
and Complaints, Section 2, Procedure Paragraph 2-1, Stages 
in Procedure: 


"The following stages in the grievance procedure are 
established for all employees in the field and departmental 
service. While in the interest of prompt solution of griev- 
ances this procedure does not contemplate action by all 
supervisors between the immediate supervisor and the com- 
manding officer, it is assumed that such intermediate super - 
visors will be consulted and informed concerning action on 
grievances involving employees under their general juris- 
diction. At each stage in the grievance procedure, the em- 
ployee is expected to state specifically why he is aggrieved 
and the corrective action which he seeks. Refusal by the em- 
ployee to give this information may be considered cause for 


rejecting his appeal. 
* * * * * | * 
e. Appeal to third stage. | 


(1) If the matter has not been settled to the em- 


ployee's satisfaction at the second stage, the employee, 

he so desires, may address his appeal in writing to the com- 
manding officer via the shop master, senior civilian super- 
visor, or division director, who will attach the summary or 
transcript of the second stage hearing and all papers, includ- 
ing statements of witnesses and his decision, and forward all 
such papers to the commanding officer. In the field service, 
these will be forwarded via the major department head, 


STATEMENT OF POINTS 
RELIED ON BY APPELLANT 
1. The Court below erred in failing to hold as a matter of law that 


appellees were estopped to deny that the grievances submitted by Appel- 
lant for the third stage hearing were specific. 


2. That the Court below erred in failing to rule that appellees did 
not act in good faith in raising the issue of specificity. 


3. That the Court below erred in failing to rule that appellees did 
not comply with the grievance procedure regulations by strained and 
untenable interpretations of the grievance procedure regulations. 


4. That the Court below erred in not ruling that appellant had 
exhausted his administrative remedies. 


5. Appellant has made every reasonable and required effort to 
comply with the Navy Department grievance procedure. 

6. Appellees have demonstrated that they will not grant a third 
stage grievance hearing to appellant under any circumstances thus 
thwarting the operation of the Navy Department's grievance procedure. 

7. Mandamus will issue to compel the performance of a ministerial 
duty and to compel action in matters involving judgment and discretion 
but not to direct the exercise of judgment or discretion in a particular 
way. 

8. And for such other errors as may appear of record to the 
Court. 


SUMMARY OF ARGUMENT 


| 
Appellees are estopped to deny that the grievances submitted by 
appellant are specific since the first and second stage grievance hear- 
ings were held involving the same statement of grievances. | 


Appellees failed to act in good faith in raising the issue of specif- 
icity since the original decision in denying the third stage hearing did 
not refer to the issue of specificity regarding appellant's statement of 


grievances. 


Appellees cannot thwart the grievance procedure regulations by 
strained and untenable interpretations of the regulations. 


Appellant had exhausted his administrative remedies when he made 
| 


every reasonable and required effort to comply with the Navy Department 


grievance procedure. 


Appellees have demonstrated that they will not grant a third stage 
hearing under any circumstances and thus an action in the nature of 
mandamus should lie to compel a ministerial duty in scheduling the third 


stage grievance hearing as well as to compel action ina matter involving 


judgment and discretion but not to direct the exercise of judgment ina 
particular way. | 


ARGUMENT 
I 


APPELLEES ARE ESTOPPED TO DENY THAT THE GRIEVANCES 
SUBMITTED BY APPELLANT ARE SPECIFIC 
Appellant participated in a completed grievance proceeding in the 

Department of the Navy in 1959. Appellant also participated in the first 
two stages of the grievance procedure in the year 1960. The grievances 
of the appellant on which these hearings were based were all similar in 
degree of specificity to the grievances set forth in appellant's request 
for a third stage hearing in his memorandum to Admiral Boundy dated 
May 11, 1960 (J.A. 26). 


It is submitted that the appellees by their past actions in schedul- 
ing, maintaining and deciding such hearings in the past are now estopped 
to deny that the grievances submitted by the appellant for the third stage 


hearing are not specific enough, since the grievances submitted are simi- 
lar in specificity to those grievances submitted in the past on which there 
were hearings scheduled, held and determined by appellees. 


it has been held that the Federal Government, its agencies and its 
officers can be subject to the doctrine of estoppel. See Moser v. United 
States, 341 U.S. 41 (1950). 


5a 


APPELLEES FAILED TO ACT IN GOOD FAITH IN 
RAISING THE ISSUE OF SPECIFICITY 
Appellant in his request to Admiral Boundy dated May 11, 1960 

(JA 26), in which he asked for a third stage hearing, set forth a detailed 
statement of grievances which included those grievances he had set forth 

in the second stage hearing. However, Admiral Kimball in his memorandum 
to appellant of May 16, 1960 (JA 24) stated that the grievances which had 
been set forth as a basis for the first and second stage hearings had been 
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resolved and that only new specific instances of grievance would be the 
basis for a third stage hearing. Thus, on the basis of the statement of 
grievances filed by appellant, he was informed that his request for a 

third stage hearing was denied. 


Appellant through his counsel pointed out that the Navy | Civilian 
Personnel Instructions (see NCPI 80.2 J(1)) of the old instructions, now 
replaced by new instructions dated December 1, 1960, NCPI 170 2-1 e(1)), 
provide that an employee has a right toa third stage hearing if the mat- 
ter has not been settled to the employee's satisfaction at the second stage. 


However, on June 14, 1960, Admiral Boundy in reply to plaintiff's 
counsel (JA 21) advised that a third stage hearing could not be held unless 
the original grievances submitted by appellant were set forth in more 
specific terms to the satisfaction of the Navy Department. ! 


Thus, Admiral Boundy in his letter of June 14, 1960, changed the 
basis for consideration of a third stage hearing for appellant, thus 
demonstrating a lack of good faith in opposing appellant's request for 
a third stage hearing. 
| 
mm 


APPELLEES CANNOT IMPAIR THE FUNCTIONING OF THE | 
GRIEVANCE PROCEDURE BY STRAINED AND UNTENABLE | 
INTERPRETATIONS OF THE REGULATIONS | 


The Navy Civilian Personnel Regulations (NCPI 770, Section 2-1, 
dated December 1, 1960) provide that "at each stage in the grievance 
procedure the employee is expected to state specifically why he is ag- 
grieved and the corrective action which he seeks. Refusal by the employee 
to give this information may be considered cause for rejecting his appeal." 


It appears evident that this provision does not permit the Navy 
Department to use the issue of specificity to defeat the functioning of the 
grievance procedure by quibbling over the specifics of the grievance 
presented. Furthermore, this provision of the Navy Civilian Personnel 
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Regulations must be considered in the light of the provisions of Section 

2-1 e(1) with respect to the employee's right of appeal to the third stage 
hearing if he is not satisfied with the settlement of his grievances at the 
second stage hearing. In considering these two regulations together, it 

is submitted that appellant's request for a hearing was a matter of right 

in view of the earlier action in the first and second stage hearings on the 
same statement of grievances, which right cannot be defeated by a strained 
use of the issue of specificity. 


IV 


APPELLANT HAS EXHAUSTED HIS ADMINISTRATIVE REMEDIES 

BY MAKING EVERY REASONABLE AND REQUIRED EFFORT TO 

COMPLY WITH THE NAVY DEPARTMENT GRIEVANCE PROCE- 

DURE 

Appellant is not in default in failing to pursue his administrative 

remedies. Appellant for seven months prior to filing his complaint in 
the District Court made every required and reasonable attempt to ex- 
haust his administrative remedies. Appellant has been prevented from 
pursuing his administrative remedies by the arbitrary action of the ap- 
pellees in using obstructive tactics to deny appellant his administrative 
remedies. Hence, the doctrine of exhaustion of administrative remedies 
would not be applicable with respect to appellant. 


Vv 


APPELLEES HAVE DEMONSTRATED THAT THEY WILL NOT 
GRANT A THIRD STAGE GRIEVANCE HEARING TO APPEL- 
LANT UNDER ANY CIRCUMSTANCES, THUS THWARTING 
THE FUNCTIONING OF THE GRIEVANCE PROCEDURE 


Following the hearing in the District Court on April 26, 1961, 
appellant through his counsel on May 26, 1961 gave a statement of griev- 
ances to Rear Admiral J. W. Crumpacker, U.S.N., Chief, Bureau of Sup- 
plies and Accounts, containing six and one-half single spaced typewritten 
pages. Ina reply dated June 15, 1961, Rear Admiral Crumpacker held 
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that this statement of grievances also was not specific. This 


| 
action of 


the appellees supports the position of the appellant that the appellees 
have no intention of granting appellant a hearing under any circumstances 
and thus the appellees are arbitrarily denying the grievance procedure to 


the appellant. 


VI 


MANDAMUS WILL ISSUE TO COMPEL THE PERFORMANCE — 


OF A MINISTERIAL DUTY AND TO COMPEL ACTION IN 


MATTER INVOLVING JUDGMENT AND DISCRETION, BUT | 
NOT TO DIRECT THE EXERCISE OF JUDGMENT OR DISCRE- 


TION IN A PARTICULAR WAY 


It is the position of appellant that the District Court was requested 
to order the performance of a ministerial duty and to order action ona 


matter involving judgment and discretion but not to direct the 
of judgment or discretion in a particular way. 


It is submitted that the granting of the first and second 


i exercise 


stage griev- 


ance hearings to appellant on the same statement of grievances, followed 


by appellant's dissatisfaction with the decisions arising from 


such hear- 


ings, made it a ministerial duty for appellees to grant a third stage hear- 
ing to appellant since the third stage hearing became a matter of right to 
| 


appellant. 


It is also well settled that the Court can grant mandambs on those 
administrative matters which do involve judgment and discretion to com- 
pel action, but not to direct the exercise of judgment or discretion ina 
particular way. See Wilbur v. United States, 281 U.S. 206 (1980); LC.C- LC.C. 


yv. Waste Merchants Association, 260 U.S. 32 (1922); LC.C. v 


. Humboldt 


S.S. Co., 224 U.S. 474 (1912); Addison et al. v. Holly Hill Fruit Products, 


Inc., 322 U.S. 622 (1944). | 
Appellant merely requested the District Court to order 


a hearing 


which had been denied him; he did not request the appellees to make a 
particular decision following the scheduling of a third stage hearing. 
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This would be a matter of discretion which appellant's complaint does 
not encompass. 


CONCLUSION 
For the foregoing reasons it is respectfully submitted that judgment 
in the Court below should be reversed. 
Respectfully submitted, 


DAVID M. KLINEDINST 


1346 Connecticut Avenue, N.W. 
Washington 6, D. C. 


Attorney for Appellant 


Complaint, Filed December 31, 1960 Sr Nop e e er cee ae 


Motion for Summary Judgment or, in the Altemative, to Dismiss, 
Filed March 10, 1961 ae kets Ra pega, cea SS os 


Statement of Material Facts as to Which There is No Genuine Issue, 
Pursuant to Rule 9(1) of this Court, Filed March 10, 1961. 


Plaintiff's Cross Motion for Summary Judgment, Filed April 1, 1961 
Affidavit of John C, Dellinger, dated March 28, 1961 3 


Affidavit of Morton D. Weiss, Filed April 1, 1961 and 
dated March 30, 1961 Sob se) eel 


Transcript of Proceedings, April 26, 1961 ae ete 


Government's Exhibit No. 1 -- Correspondence from September 12, 
1959 thru December 9, 1960 Incl. eas ey ye 


Government's Exhibit No. 2 -- Excerpts from “Grievances and 
Complaints, NCPI 80.2-I" Sa O's, Je) Oe ee 


Government's Exhibit No. 3 -- Affidavit of Carl E. Auvil . 
Order, Filed April 26, 1961 7 
Notice of Appeal, Filed June 21, 1961 . 


Motion to Substitute Suecessor of Public Officers, Filed June 22, 1961 


Order Substituting Successors of Public Officers as Party Defendants, 
Filed June 23,1961 2. 2. wee ee ne ee 


Statement of Record to be Printed in Joint Appendix by Appellant, 
Filed August 10, 1961 ec ne ee ia 


JOINT APPENDIX 
[Filed Dec. 31 1960] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CIVIL DIVISION 


MORTON D. WESS, 
3140 Wisconsin Avenue, N.W., 
Washington, D.C., 

Plaintiff, 


vs. 


HON. WILLIAM B. FRANKE, 
Secretary of the Navy, 
Washington 25, D.C., 


and 


REAL ADMIRAL JAMES W. BOUNDY, US.N., 
Chief, Bureau of Supplies and Accounts, 
Department of the Navy, 
Washington 25,D.C., 

Defendants. 


ue a a a a a a a et a ee ee Se 


COMPLAINT 
(For Relief in the Nature of Mandamus) 


The plaintiff, for his complaint, alleges: 

1. At all times hereinafter mentioned the defendant William B. 
Franke was and now is Secretary of the Navy and the defendant Real Ad- 
miral James W. Boundy, U.S.N., was and now is Chief, Bureau of Supplies 
and Accounts, Department of the Navy. 

2. On or about February 12, 1960, plaintiff filed an initial grievance 
action under the Department of the Navy's grievance procedure setting forth 
certain grievances with respect to his employment by the Department of the 
Navy. As a result of the filing of said statement of grievances, first and 
second stage hearings were held by the Department, of the Navy under the 
grievance appeal procedure. As the grievances originally set forth by plain- 
tiff were not corrected by the Department of the Navy, plaintiff on or about 
May 11, 1960 requested the Department of the Navy to schedule a third stage _ 
grievance appeal hearing under the Department's grievance procedure. 
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3. That on or about May 16, 1960, defendant Real Admiral James Ww. 
Boundy, Chief, Bureau of Supplies and Accounts, Department of the Navy, 
advised plaintiff by letter that the Department of the Navy would not grant 
plaintiff a third stage grievance hearing and that defendants Hon. William 
B. Franke, Secretary of the Navy and Real Admiral James W. Boundy, the 
responsible supervisory officials ofthe Department of the Navy and The 
Burean of Supplies and Accounts, respectively, have continuously refused 
to grant such third stage grievance appeal hearing since May 1960, although 
repeated and timely requests have been made by plaintiff for such hearing. 

4. That under the grievance procedures of the Department of the 
Navy, a third stage grievance appeal hearing is a matter of right to the ag- 
grieved employee and hence plaintiff as an aggrieved employee of the De- 
partment of the Navy is entitled to a third stage grievance appeal hearing 
as a matter of law. 

WHEREFORE, the plaintiff demands judgment against the defendants 
directing defendant William B. Franke, as Secretary of the Navy and defend- 
ant Real Admiral James W. Boundy, as Chief, Bureau of Supplies and Ac- 
counts, Department of the Navy to immediately schedule a third stage griev- 


ance appeal hearing for the plaintiff under the grievance appeal procedure 
of The Department of the Navy. 


/s/ Morton D. Weiss 
Plaintiff 


[JURAT the 30th day of December, 1960] 


/s/ David M. Klinedinst 
Attorney for Plaintiff 
1346 Connecticut Avenue, N.W. 
Washington 6,D.C. 
ADams 4-4014 


[Filed March 10, 1961] 


MOTION FOR SUMMARY JUDGMENT OR, 
IN THE ALTERNATIVE, TO DISMISS 


ee 


Comes now the defendants by their attorney, and move the Court for 
summary judgment for the reason that there exists no genuine issue of 
material fact and defendants are entitled to judgment as a matter of law or, 
in the alternative, to dismiss the complaint on the grounds that the complaint 
fails to state a claim upon which relief may be granted, that the Court lacks 
jurisdiction over the subject matter of the cause and that there) is a failure 
to exhaust administrative remedies. 

Attached hereto and made a part of this motion are certified copies 
of the documents on file in the Department of the Navy pertaining to plaintiff, 
identified as Government Exhibit No. 1, certified copy of Navy Civilian Per- 
sonnel Instruction 80.2-1, identified as Government Exhibit No} 2, and an 
affidavit of Carl E. Auvil, Director, Bureau of Civil Personnel’ Division, 
Bureau of Supplies and Accounts, Department of the Navy, identified as 
Government Exhibit No. 3. 


/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell, Principal 
Assistant United States Attorney 


/s/ John F. Doyle 
Assistant United States Attorney 


/s/ C. Thomas McCally 
Assistant United States Attorney 


[Certificate of Service] 


[Filed March 10, 1961] 


STATEMENT OF MATERIAL FACTS AS TO WHICH THERE IS NO 
__ GENUINE ISSUE, PURSUANT TO RULE 9(1) OF THIS COURT _ 

Defendants contend that there is no genuine issue as to the following 
material facts: 

1. Plaintiff, an employee of the Department of the Navy, filed a 
grievance action within the Navy Department under the grievance procedure 
of the Department of the Navy on February 12, 1960. 

2. Four general areas of grievance were alleged therein by plain- 
tiff, viz., promotion, reprisals, failure to communicate, and threats. 

3. A first stage grievance hearing was held on March 17, 1960, at 
the Navy Department pursuant to grievance procedures in effect within the 
Department of the Navy. 

4. At the first stage hearing plaintiff was unable to offer specific 
instances of grievance with respect to promotions or reprisals. 

5. On April 25, 1960, at the request of plaintiff, a second stage 
grievance hearing was conducted, after which the Comptroller, who con- 
ducted said hearing, concluded and notified plaintiff that "The corrective 
action requested in each case has been granted insofar as possible .. .” 

6. Plaintiff then requested a third stage grievance hearing on May 
11,19. 

7. On May 16, 1960, the Chief, Bureau of Supplies and Accounts, 
Department of the Navy, replied to plaintiff's request for a third stage 
grievance hearing stating: 

"There appears to be no justification for any further 
discussion of matters which have been resolved. If you 

submit specific instances, not already resolved, of occur- 

rences in the four areas of dissatisfaction referred to in 

your original grievance and if you state what corrective 

action you desire in each case, your request for a further 

hearing will be considered.” 
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8. Plaintiff did not submit specific grievances nor state what cor- 
rective action he desired with reference to the same. 

9. This action in the nature of mandamus was filed over seven months 
later on December 31, 1960. | 


/s/ Oliver Gasch, 
United States Attorney 


/s/ Edward P. Troxell, Principal 
Assistant United States Attorney 


/s/ John F. Doyle 
Assistant United States Attorney 


/s/ C. Thomas McCally 
Assistant United States Attorney 


[Filed April 1, 1961] 


PLAINTIFF'S CROSS MOTION FOR SUMMARY JUDGMENT 
Comes now the plaintiff by and through his attorney, David M. 
Klinedinst, and moves this honorable Court for summary judgment in this 
cause for the reason that there exists no genuine issue of material fact 


and that plaintiff is entitled to judgment as a matter of law. 


/s/ David M. Klinedinst | 
1846 Connecticut Ave, N.W. 
Washington 6, D.C. 


| 
Attorney for Plaintiff 


[Certificate of Service] 


[Filed April1, 1961} 


AFFIDAVIT OF JOHN C. DELLINGER 


District of Columbia 

John C. Dellinger, being duly sworn, deposes and says that he re- 
sides at 5500 Decatur Street, Hyattsville, Maryland, and that he is also em- 
ployed by the Bureau of Supplies and Accounts, Department of the Navy. 

That as President of Navy Lodge Number 1, American Federation 
of Government Employees, he acted as employee representative for plain- 
tiff at first and second stage grievance hearings held pursuant to Navy 
Grievance Procedure. 

That on March 17, 1960 the first stage hearing was held on the four 
grievance areas, Discrimination in Promotion, Reprisals, Failure to Com- 
municate and Threats. At said hearing Chairman stated that alleged acts 
which occurred should be from January 21, 1960 to the date of hearing. 

Sach January 21, 1960 is fifteen days prior to the date of the filing of the 
grievance. Employee Representative objected to imposition of 15 day limita- 
tion on the grounds that this precluded introduction of pertinent and material 
evidence. Chairman wanted to call Office of Industrial Relations for instruc- 
tions. Employee Representative advised Chairman that if Chairman left 

the room that would end the hearing, and that the hearing would automatic- 
ally go to the next stage. There was no opportunity afforded plaintiff to 
present the facts that were the bases for his grievances. 

At the second stage hearing held on April 25, 1960, the 15 day limita- 
tion was again imposed with respect to the introduction of evidence. Em- 
ployee Representative again objected on the grounds that the hearing con- 
ducted with the imposition of the 15 day limitation precluded the introduc- 
tion of pertinent and material facts that were the bases for the grievances. 

The improper imposition of the 15 day rule limited the scope of the 
hearing and prevented plaintiff from developing evidence to support his 
grievances. 

/s/ John C. Dellinger 
[JURAT the 28th day of March, 1961] 


LT 


[Filed April 1, 1961] 


AFFIDAVIT OF MORTON D. WEISS 


DISTRICT OF COLUMBIA, SS: 

Morton D. Weiss, being duly sworn, deposes and says that he is the 
plaintiff in this action and is an employee of the Bureau of Supplies and Ac- 
counts in the Department of the Navy where he has been employed as an 
Organization and Methods Examiner GS-11 in the Bureau of Supplies and 
Accounts since 1952. ! 

That on February 12, 1960, he addressed a letter to Rear Admiral 
Boundy , Chief,.Bureau of Supplies and Accounts requesting a grievance 
hearing at the third stage, thus waiving the first two stages. In the letter 
were reasons for the request and a statement of grievances. 

That on February 19, 1960, he received a memorandum from Captain 
R. W. Carter, U.S.N., denying the request for a third stage hearing and ad- 
vising that the grievances should be processed through the figst two stages 
before reaching a third stage hearing. 

That on February 29, 1960, a letter was sent to counsel for affiant 
from Admiral Boundy advising that the grievances must be specific before 
a hearing at the first stage could be set. | 

That on March 1, 1960, a letter to Admiral Boundy was sent by 
counsel for affiant giving four grievances on which affiant based his request 
for a hearing. 

That on March 11, 1960, affiant received a letter from Admiral 
Kimball advising that a first stage hearing would be held. 

That on March 21, 1960, affiant received a memorandum from John 
W. Melnik, his supervisor, stating that the first stage appeal after hearing 
was not sustained. 

That on March 23, 1960, affiant made a request for a second stage 
hearing in a memorandum directed to Captain Carter. 

That on March 25, 1960, Captain Carter by memorandum to affiant 
made a request for specifics with respect to the grievances submitted. 

That on April 6, 1960, a statement of grievances was'sent by affiant 
to Captain Carter. 
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That on April 12, 1960, R. J. Everett, for Captain Carter, in a memo- 
randum to affiant advised that the second stage hearing would be limited to 
only one grievance submitted by affiant unless further particulars were 
forthcoming from affiant. 

That affiant in a memorandum to Captain Carter dated April 15, 1960, 
advised that this proposal was an improper restriction on the second stage 
hearing. 

That on April 20, 1960, by memorandum affiant was advised by Cap- 
tain Carter of the scheduling of a second stage hearing. 

That on April 25, 1960, affiant in a memorandum to Captain Carter 
complained of the limitation of hearing. 

That on May 9, 1960, Captain Carter by memorandum to affiant ad- 
vised of second stage hearing decision which was adverse to affiant. 

That on May 11, 1960, affiant addressed a memorandum to Admiral 
Boundy setting forth his grievances as set forth in the second stage hearing 
and requesting a third stage hearing. 

That on May 16, 1960, Admiral Kimball in a memorandum to affiant 
denied a third stage hearing stating that only specific instances not already 
resolved would be considered for such a hearing. 

That on May 23, 1960, counsel for affiant wrote to the Secretary of 
the Navy requesting a third stage hearing and advising of affiant being re- 
fused such hearing. 

That on June 14, 1960, Rear Admiral Boundy in a letter to affiant’s 
counsel stated that! a misunderstanding must exist between affiant and his 
counsel. 

That on June 20, 1960, counsel for affiant again requested the Secre- 
tary of the Navy to order a third stage grievance hearing. 

That on July 5, 1960, Rear Admiral Cronin for the Secretary of the 
Navy advised in a letter to affiant's counsel that the position of the Bureau 
of Supplies and Accounts of the Department of the Navy was justified with 
respect to affiant’s grievances. 

/s/ Morton D. Weiss 
[JURAT the 30th day of March, 1961] 


TRANSCRIPT OF PROCEEDINGS 


Washington, 


Wedne 


sday , es 26,1961. 


The above-entitled cause came on for hearing on motion for sum- 
mary judgment or in the alternative to dismiss before the HONORABLE 


MATTHEW F. MC GUIRE, United States District Judge. 
APPEARANCES: 


DAVID M. KLINEDIST, ESQ., 
1346 Connecticut Avenue, N.W., 
Washington 6, D.C., 
Attorney for Plaintiff 


C. THOMAS MC CALLY, ESQ., 
Assistant United States Attorney, 
Attorney for Defendants 


PROCEEDINGS 


THE DEPUTY CLERK: No. 4, Weiss versus Franke 


| 
, et al. 


THE COURT: I do not know what this complaint is about. 
MR. MC CALLY: May it please the Court, this is an action in which 


the plaintiff has sued the Secretary of the Navy in an action. 


THE COURT: Yes, I understand that. It says he sues the Secretary 
of Navy. Plaintiff filed an initial grievance action under the Department of 
the Navy's grievance procedure setting forth certain grievances with respect 
to his employment by the Department of the Navy. But the nature of his em- 


ployment is not set forth. 


MR. MC CALLY: If I may point out to Your Honor, what this case 
boils down to is whether or not this employee of the Navy Department -- 


THE COURT: It stands right here on this complaint. 


boil down to anything. 


It does not 


Let me hear from counsel for the plaintiff, please. What is this all 


about? It doesn't tell me. 


MR, KLINEDINST: Your Honor, the plaintiff here is|an Organiza- 
tion and Methods Examiner for the Bureau of Supplies and Accounts. 


THE COURT: That doesn't state that here, does it? 
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MR, KLINEDINST: I don't believe that it does. 

He was employed first in 1952, and in 1959 he found that there were 
certain grievances which arose in his employment, which he felt should be 
aired. So he filed a grievance procedure and went through the four stages. 
The grievances were not taken care of, according to his way of thinking, so 
he filed in 1960 another girevance action, and it went through the first two 
stages. Then he asked for a third stage hearing. At the time the request 
was made for a third stage hearing the Navy Department denied the third 
stage hearing on the ground that the grievances had already been determined. 

Under the regulations, if an employee is not satisfied with the deter- 
mination of the grievances, he has a right to a third stage as well as a fourth 
stage hearing. He later on was told that there was a failure on his part to 
be specific about the grievances which were submitted. We feel that the 
Government is estopped under the circumstances to raise the question of 
specificity , since the first and second stages were already heard and dis- 
position -- 

THE COURT: Stop right there. 

In the prayer for relief it states the plaintiff demands judgment 
against the defendants directing defendant William B. Franke, as Secretary 
of the Navy, and defendant Real Admiral so and so, to immediately schedule 

athird stage grievance appeal hearing for the plaintiff under the 
grievance appeal procedure of The Department of the Navy. And yet the 
Admiral Bounday, Chief of the Bureau of Supplies and Accounts, wrote, on 
the 14th of June, 1960: 

"Hf your client will make a specific statement of a 

grievance and the corrective action he desires, or if he 

wishes to appeal any unresolved grievance from a pre- 

vious stage on the same basis, I shall direct that he get 

immediate hearing at the appropriate stage.” 

Haven't they offered to do that ? Give you a third stage hearing ? 

MR. KLINEDINST: They refused to give a third stage hearing and 
have for several months. 
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THE COURT: Because of the fact that no specific grievances have 
been set forth. 
MR, KLINEDINST: The grievances were set forth in the first and 
second stages. | 
THE COURT: What you are saying to me, then, is this: | that you feel 
that the Navy Department is wrong in saying that you must set forth your 
specific grievances in the third stage if you have already set them forth in 
the first and second. 
MR. KLINEDINST: He set them forth on the third stage as the same 
basis on the first and second. | 
THE COURT: They are perfectly willing to give him a hearing if you 
will specify what he has in mind, what his grievance is. Why are you in court? 
MR. KLINEDINST: He specified what the grievances were, at the time 
of the third stage. 
THE COURT: Well, all right. 


MR. KLINEDINST: So that, under the circumstances, we feel that the 
defendants are estopped to deny that the grievances submitted by the plaintiff 


are specific, since the first and second stages were already heard and the 
action was adverse to the plaintiff. | 
THE COURT: He has got to exhaust his administrative remedy, 

rightly or wrongly. If they say he must be specific with reference to the al- 
leged grievance, I don't see how in the circumstances this Court can do any- 
thing. He must be specific and go through the process. But he says no, I 
won't do that. I have been specific in the first two stages and therefore I won't 
specify with reference to the third. And then he comes to court. 


MR, KLINEDINST: Well, he specified for the third what he specified 
in the first and second. 


THE COURT: Apparently they don't consider that. | 
MR. KLINEDINST: But we feel in this particular instance that this is 
an attempt to prevent a third stage hearing by quibbling about specifics which 
they have already recognized in the first and second. | 
THE COURT: I cannot get into that. How can the Courts possibly get 
into internal situations of that kind? In other words, he stopped at a stage 
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because he won't comply. He says, "I have already complied with the first 
and second stage, and so therefore I will not specify with the third.” 

MR. KLINEDINST: He did specify. 

THE COURT: They say he has not. I have got to determine, first 
of all, whether he did. and secondly, whether from your point of view the 
Navy Department is estopped. 

MR. KLINEDINST: He set forth specifically, in his letter of May 11, 
1960. He mentioned (a) The erroneous ruling limiting the scope of time 
covered by the grievance hearings at the first and second stages; (b) The 
fact that no corrective actions whatsoever have been taken as a result of 
the previous -- 

THE COURT: You are asking me to issue a mandamus to control 
the discretion of an executive officer. There is no power in the courts to do 
that. 

And reading this Civilian Personnel Instruction -- he is a civilian, I 
take it -- 80.2-1 outlines the stages of a grievance procedure, It provides 
for procedure through four stages of grievance. At each stage -- this is 


2-1 -- in the grievance procedure the employee is expected to state specific - 


ally why he is aggrieved and the corrective action which he seeks. 
Refusal by the employee to give this information may be considered cause 
for rejecting his appeal. 

MR. KLINEDINST: He feels that he has specifically set them forth 
in his letter of May 11. 

THE COURT: In other words, in order for him to get into court he 
must exhaust his administrative remedy. 

MR. KLINEDINST: We feel that he is prevented from exhausting 
his administrative remedies. 

THE COURT: All he has to do is specify specifically. Try it again. 
Why you have to go through four stages in order to have the matter heard 
I don’t understand. 

THE DEPUTY CLERK: Your Honor is granting the motion to dismiss ? 

THE COURT: That is right. Motion granted. 


GOVT'S EXHIBIT NO. 1 


DEPARTMENT OF THE NAVY | 
Office of Industrial Relations 
Washington, D. C. 


In Reply Refer To: OIR 216:wem 
9 Dec 1960 


Honorable Olin D. Johnston 

Chairman, Committee on Post Office 
and Civil Service 

United States Senate 

Washington 25, D.C. 


Dear Mr. Chairman: 


This will reply to your letter of 30 November 1960 with which you 
enclosed a letter from Mr. David M. Klinedinst concerning the grievance 
appeal of Mr. Morton D. Weiss, an employee of the Bureau of Supplies and 
Accounts. 


Mr. Weiss initially filed a grievance, on 12 February 1960, with the 
Chief of the Bureau of Supplies and Accounts. He indicated four areas of 
dissatisfaction and expressed his desire to have his grievance processed at 
the third stage of the Navy's grievance procedure, which would involve 2 
hearing prior to a decision by the Chief of the Bureau. No reason for ex- 
ception to usual processing of a grievance was apparent, and, therefore, 
Mr. Weiss was afforded hearings at the first and second stages of the pro- 
cedure. He was issued decisions in his favor by appropriate] levels of man- 
agement. On 11 May 1960, Mr. Weiss again requested that his grievance 
be considered at the third stage. Mr. Weiss’ request cited six items as 
subject for his grievance, four of which had been resolved atthe earlier 
stages. Additionally, he objected to application of the time limitations pre- 
scribed in this Department's administrative regulations which require that 
a grievance be initiated within 15 working days of the occurrence of the 
action on which it is based, and he entered a protest concerning a decision 
rendered by the Secretary of the Navy, 12 September 1959, on a grievance 
he had previously filed and pursued to the fourth and final stage of the 
Navy's grievance procedure. 


By letter of 16 May 1960, the Chief of the Bureau informed Mr. Weiss 
that there appeared to be no justification for any further puri se of mat- 
ters which had already been resolved. He reiterated the ruling concerning 
time limitations for initiating grievances and affirmed earlier advice to 
Mr. Weiss with respect to implementation of the final decision on the griev- 
ance Mr. Weiss had filed in 1959. Further, the Chief of the Bureau informed 
Mr. Weiss that, if he submitted specific instances, not already resolved, 
of occurrences in the four areas of dissatisfaction referred to in his original 
grievance, and, if he stated what corrective action he desi in each case, 
his request for a further hearing would be considered. 
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There has been no refusal at any time to consider any grievance 
which Mr. Weiss has been able to reduce to specific terms and the desired 
corrective action. The manner in which Mr. Weiss' grievance is being 
handled by the Chief of the Bureau of Supplies and Accounts is in accord- 
ance with the administrative regulations of this Department. 

I hope this information meets your needs. 

The enclosure to your letter is returned as you requested. 

With kindest regards, 

Sincerely yours, 


Encl: R. E. Cronin 
(1) Letter of 17 November Rear Admiral, USN 
1960 from David M. Klinedinst Chief of Industrial Relations 


Copy to: BUSANDA, OLA, OIR 161 


UNITED STATES SENATE 
Committee On 
Post Office and Civil Service 


November 30, 1960 

Rear Admiral Robert E. Cronin 
Chief of Industrial Relations 
Department of the Navy 
Washington 25, D.C. 
Dear Admiral Cronin 

1 am enclosing correspondence which I have received from Mr. David 
M. Klinedinst concerning the desire of Mr. Morton D. Weiss to obtain griev- 
ance hearing rights in the Department of the Navy. 


1 would very much appreciate your advising me with regard to this 
matter at your earliest convenience, along with the return of the enclosure. 


With kind regards, Iam 
Sincerely yours, 
/s/ Olin D. Johnston 
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Y24 
18 Nov 1960 


Mr. David M. Klinedinst 
Dupont Circle Building 
Washington 6, D. C. 


Dear Sir: 


Your letter of 4 November 1960 to the Secretary of the Navy con- 
cerning Mr. Morton D. Weiss, an employee of the Bureau of Supplies and 
Accounts, has been referred to this office for reply. 


On 11 May 1960 Mr. Weiss requested that his grievance be heard 
at the third stage since he was dissatisfied with the results of the first and 
second stage hearings. By letter of 16 May 1960, Rear Admiral L. P. Kim- 
ball, Jr., then Deputy and Assistant Chief of the Bureau, informed Mr. 
Weiss that there appeared to be no justification for any further discussion 
of matters which had already been resolved. Real Admiral , how- 
ever, further informed Mr. Weiss that, if he submitted specific instances, 
not already resolved, of occurrences in the four areas of dissatisfaction 
referred to in his original grievance, and, if he stated what corrective ac- 
tion he desired in each case, his request for a further hearing would be 
considered. No reply was received to Real Admiral Kimball's letter. 


On 25 May 1960, Mr. Weiss’ attorney wrote to the Secretary of the 

Navy regarding a third stage hearing. The letter was referred to the Chief, 

Bureau of Supplies and Accounts. Rear Admiral J. W. Boundy , Chief of the 
. Bureau of Supplies and Accounts on 14 June 1960 concluded his reply with 

the following statement, "Zf your client will make a specific statement of a 

grievance and the corrective action he desires or if he wishes to appeal 

any unresolved grievance from a previous stage on the same’! basis, I shall 

direct that he get immediate hearing at the appropriate stage." 


On 20 June 1960, Mr. Weiss' attorney again wrote to the Secretary 
of the Navy requesting a third stage hearing. The Chief of Industrial Rela- 
tions, Rear Admiral R. E. Cronin, replied on 5 July 1960 as follows: ‘The 
manner in which Mr. Weiss' grievance is being handled by the Chief of the 
Bureau of Supplies and Accounts is in accordance with the ministrative 
regulations of this Department. I have noted, and concur in, the Chief of 
the Bureau of Supplies and Accounts' letter of 14 June 1960 to you." 


Since Mr. Weiss has failed to date to submit a specific statement of 
a grievance and the corrective action desired, a third stage hearing has not 
been scheduled. | 


Sincerely yours, | 
T, A. LONG 


Rear Admiral, SC, U.S. Navy 
Deputy and Assistant Chief of Bureau 
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Law Offices 
DAVID M., KUINEDINST 
Dupont Circle Building 

Washington 6, D. C. 


ee 


November 17, 1960 


Honorable Olin D. Johnston 

Chairman, Committee on Post Office and Civil Service 

United States Senate 

Washington 25, D.C. 

Dear Senator Johnston: Re: Morton D. Weiss 


As attorney for Morton D. Weiss, 3140 Wisconsin Avenue, N.W., 
Washington, D.C., 1 am seeking your assistance in obtaining grievance hear- 
ing rights for Mr. Weiss in the Navy Department of the Federal Government. 


Mr. Weiss is an employee of the Statistics Division, Bureau of Sup- 
plies and Accounts in the Department of the Navy. 


Mr. Weiss for approximately 8 years has been a GS-11 employee in 
the Navy Department's Bureau of Supplies and Accounts. Within the past 
two years all members of the staff of the Branch have been reclassified ex- 
cept Mr. Weiss. After submitting a statement of grievances, Mr. Weiss 
was granted hearings at the first and second stage under the Navy Depart- 
ment's grievance procedure. An application for a third stage hearing was 
made based oa six items of grievances including: 

(a) The erroneous ruling limiting the scope of time covered by the 

grievance hearings at the first and second stages. 

(b) No corrective action based on earlier grievance ruling. 

(c) Continuation of discriminations with respect to promotions. 

(d) Continued reprisals inflicted on Mr. Weiss. 

(e) Limitation of communications relating to work assignments. 

() Threats and other efforts to intimidate. 


This application for a third stage hearing has been denied by the 
Navy Department. 


Your assistance in obtaining a third stage hearing for Mr. Weiss 
will be appreciated. 


With kind regards, I remain 
Sincerely yours, 
/s/ David M. Klinedinst 


| 
1 
| 
| 
| 
| 
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Law Offices | 
DAVID M. KLINEDINST | 
Dupont Circle Building | 
Washington 6, D.C. | 
xk *& | 
November 4, 1960 
Honorable William B, Franke | 
Secretary of the Navy | 
Washington 25, D.C. | 


Dear Secretary Franke: Re: Morton D. Weiss 


| 

This will advise you that I represent Mr. Morton D. Weiss, an em- 

ployee of the Statistics Division, Bureau of Supplies and Accounts, Depart- 
ment of the Navy. | 


Mr. Weiss has made timely request for a third stage grievance hear- 
ing under the Navy Department's grievance procedure with respect to cer- 
tain personnel determinations affecting his status as an employee in the 
Navy Department. Thus far, the third stage hearing has not been granted. 


Unless this right is extended promptly to Mr. Weiss, it will be neces- 
sary for me to give consideration to commencing legal proceedings to pro- 
tect the rights to which Mr. Weiss is entitled under the regulations of the 
Navy Department. | 


May I have your early reply regarding this matter. 
Sincerely yours, 
/s/ David M. Klinedinst 


DEPARTMENT OF THE NAVY 
Office of Industrial Relations | 
Washington 25, D.C. | 


In Reply Refer To: OIR 216: mrs 


Honorable Stephen M. Young 14 Sep 1960 
United States Senate | 
Washington 25, D.C. 


My dear Senator Young: 


This is in further reference to your letter of 31 August 1960 con- 
cerning the grievance appeal of Mr. Morton D. Weiss, an employee of the 
Bureau of Supplies and Accounts. | 


Mr. Weiss initially filed a grievance, on 12 February 1960, with 
the Chief of the Bureau of Supplies and Accounts. He indicated four areas 
of dissatisfaction and expressed his desire to have his grievance processed 
at the third stage of the Navy's grievance procedure, which would involve 


| 
| 
| 
| 
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a hearing prior to a decision by the Chief of the Bureau. No reason for ex- 
ception to usual processing of a grievance was apparent, and, therefore, 
Mr. Weiss was afforded hearings at the first and second stages of the pro- 
cedure. He was issued decisions in his favor by appropriate levels of man- 
agement. On 11 May 1960, Mr. Weiss again requested that his grievance be 
considered at the third stage. Mr. Weiss’ request cited six items as subject 
for his grievance, four of which had been resolved at the earlier stages. 
Additionally , he objected to application of the time limitations prescribed in 
this Department's administrative regulations which require that a grievance 
be initiated within 15 working days of the occurrence of the action on which 
it is based, and he entered a protest concerning a decision rendered by the 
Secretary of the Navy, 12 September 1959, on a grievance he had previously 
filed and pursued to the fourth and final stage of the Navy's grievance pro- 
cedure. 


By letter of 16 May 1960, the Chief of the Bureau informed Mr. Weiss 
that there appeared to be no justification for any further discussion of mat- 
ters which had already been resolved. He reiterated the ruling concerning 
time limitations for initiating grievances and affirmed earlier advice to Mr. 
Weiss with respect to implementation of the final decision on the grievance 
Mr. Weiss had filed in 1959. Further, the Chief of the Bureau informed Mr. 
Weiss that, if he submitted specific instances, not already resolved, of oc- 
currences in the four areas of dissatisfaction referred to in his original 
grievance, and, if he stated what corrective action he desired in each case, 
his request for a further hearing would be considered. 


There has been no refusal at any time to consider any grievance 
which Mr. Weiss has been able to reduce to specific terms and the desired 
corrective action. The mamer in which Mr. Weiss' grievance is being 
handled by the Chief of the Bureau of Supplies and Accounts is in accordance 
with the administrative regulations of this Department. 


I hope this information meets your needs. 
With kindest regards, 
Sincerely yours, 


H. B. REECE 
Captain, USN 
Acting Chief of Industrial Relations 


Copy to: BUSANDA, ASN (P&RF), OLA 
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UNITED STATES SENATE 
Committee On 

Agriculture and Forestry | 


August 31, 1960 
Mr. William B. Franke, | 
Secretary of the Navy 
Department of the Navy 
Washington, D.C. 


My dear Mr. Secretary: 


It has been reported to me that Morton D. Weiss, an employee of 
the Bureau of Supplies and Accounts, has not received fair consideration 
in his grievance appeal. 


Specifically, Mr. Weiss feels that his request for a third stage hear- 
ing was denied without being given due consideration. | 


I would appreciate your having this case looked into. If, in fact, Mr. 
Weiss has not followed the necessary procedures, please let me know so 
that I may advice him accordingly. 


Sincerely yours, 


Stephen M. Young 
Y/J United States Senator 


DEPARTMENT OF THE NAVY 
Office of Industrial Relations 
Washington 25, D. C. | 


In Reply Refer To: OIR 216:mrs 


Mr, Earl J. Lombard 5 Jul 1960 
Suite 308, Mercury Building 
20th and K Streets, N.W. 
Washington 6, D. C. 


My dear Mr. Lombard: 


Your letter of 20 June 1960, addressed to the Secretary of the Navy, 
concerning the grievance of Mr. Morton D. Weiss, an employee of the Bur- 
eau of Supplies and Accounts, has been referred to this Office for reply. 


The manner in which Mr. Weiss’ grievance is being handled by the 
Chief of the Bureau of Supplies and Accounts is in accordance with the ad- 
ministrative regulations of this Department. I have noted, and concur in, 
the Chief of the Bureau of Supplies and Accounts' letter of 14 June 1960 to 
you. 


Sincerely yours, | 


Copy to: BUSANDA, R. E. CRONIN, Rear Admiral, USN 
SECNAV (SO 6 21 8) Chief of Industrial Relations 
| 
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Law Offices 
EARL J. LOMBARD 
Suite 303 Mercury Building 
20th & K Streets, N.W. 
Washington 6, D.C. 
June 20, 1960 


Honorable W. B. Franke 
Secretary of the Navy 
Pentagon 

Washington, D.C. 


Bear Mr. Secretary: 


I wrote to you on May 25,1960, and Iam confident that you never 
saw the letter; consequently, Iam going to make arrangements to have this 
letter personally delivered to your private office. 


In my letter, I called attention to what appears to be violations of 
Navy Civilian Personnel Instructions by the Bureau of Supplies and Accounts 
with the hope that you would at least have your Assistant for Personnel re- 
view the matter and give some consideration to the questions presented 
and, presumably, order that appropriate corrective action be taken. In- 
stead, I received a reply from Admiral Boundy , the Chief of the Bureau of 
Supplies and Accounts -- and it was from the action of Admiral Boundy that 


I was appealing to you. It thus appears that my letter never received any 
consideration whatsoever in your office. 


The problems presented concern a grievance appeal by Mr. Morton 
D. Weiss, an employee of the Bureau of Supplies and Accounts. 


In Mr. Weiss' request for a third stage hearing, he listed six specific 
complaints but, in spite of this, Admiral Boundy's letter calls attention to 
the NCPI requirement that he state specifically what his complaint is and 
what specific corrective action he desires. Admiral Boundy then reiterates 
the fifteen day rule, the interpretation of which is one of the specific com- 
plaints. I is Mr. Weiss contention that at least one of the specific com- 
plaints is a continuing one, i.e., discrimination insofar as promotions are 
concerned. Everyone, except Mr. Weiss, in the Work Measurement Branch 
was promoted and that so long as this situation continues, the discrimination 
is a continuing basis for a grievance; consequently , continued reference to 
the fifteen day rule makes no sense whatsoever. 


As I pointed out in my letter to you under date of May 25, 1960, it 
appears that an employee has a right to a hearing and that Mr. Weiss has 
been denied this right. Permit me to suggest that you direct the Bureau of 
Supplies and Accounts to comply with the NCPI provisions and grant Mr. 
Weiss a third stage hearing. 


Sincerely yours, 
/s/ Earl J. Lombard 
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14 ‘Jun 1960 
Mr, Earl J. Lombard | 
Suite 303, Mercury Building 
20th and K Streets, N. W. 
Washington 6, D.C. 


Dear Mr. Lombard: | 


Your letter of 25 May 1960, to the Secretary of the Navy, has been 
referred to this Bureau for reply. 


| 
There appears to be some misunderstanding between your client and 
you. There has been no refusal at any time to consider any grievance which 
your client has been able to reduce to specific terms and the desired cor- 
rective action. If he has an unresolved grievance, I can assure you it will 
get the proper consideration at the appropriate stage. 


Your client has been informed that Navy Civilian Personnel Instruc- 
tion 80 requires that his grievance state at each stage tres. ‘The’ what his 


complaint is and what specific corrective action he desires. The NCPI fur- 
ther requires that the grievance be initiated within fifteen days of the action 


on which it is based. The Instruction also indicates clearly that when an 
employee appeals directly to the Chief of the Bureau without f present- 
ing his case to lower ranking officers or supervisors, he s be advised 
that his appeal will be handled in accordance with the established procedure. 


In addition, NCPI 80 clearly implies that when the desired corrective ac- 
tion has been taken, there is no further basis for action. Hence, if a griev- 
ing employee wishes to appeal the decision of the first or second stage of 
his grievance, he must state specifically what it is that he is appealing and 
what corrective action he desires. 


If your client will make a specific statement of a grievance and the 
corrective action he desires, or if he wishes to appeal any unresolved griev- 
ance from a previous stage on the same basis, I shall direct that he get im- 
mediate hearing at the appropriate stage. | 


Sincerely yours, 


Copy to: J. W. BOUNDY 
SECNAV Official Files Rear Admiral, SC, U.S.N. 
(Control # 1606) Chief of Bureau 
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26 May 1960 
Mr. Earl J. Lombard 


Suite 303 Mercury Building 
20th & K Streets, N. W. 
Washington 6, D. C. 


Dear Sir: 


Your letter of 23 May 1960 addressed to RADM James W. Boundy 
has been referred to this office for reply. 


In accordance with your request a copy of the transcript of the tape 
recording of the second stage hearing is enclosed. 


Sincerely yours, 


CARL E. AUVIL, Director 
Bureau Civilian Personnel Division 
By direction of Chief, 

Bureau of Supplies and Accounts 


Suite 303 Mercury Building 
20th & K Streets, N.W. 
Washington 6, D.C. 
May 23, 1960 


Rear Admiral James W. Boundy SC, USN 
Chief, Bureau of Supplies and Accounts 


On April 25, 1960 a second stage hearing was held on a grievance of 
Mr. Morton D. Weiss, an employee of the Bureau, before the Comptroller, 
Captain Robert W. Carter. 


At the suggestion of and pursuant to the arrangements of Captain 
Carter a tape recorder was used, to which Mr. Weiss had voiced no objec- 
tion. Since the proceeding. was recorded, it seems unnecessary to rely on 
a summary of what transpired prepared by the person conducting the hear- 
ing. At the close of the proceeding the employee's representative asked 
for a record of the proceedings. Captain Carter assured him that a copy of 
the record of the proceedings would be made available to him. This has not 
been done to date. 
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Would you be good enough to send me a copy of the transcript of the 


tape recording of the second stage hearing. This will enable 
exactly what transpired at the hearing, rather than depend on 
prepared two weeks later. 


Sincerely yours, 
/s/ Earl J. Lombard 


Law Offices 
EARL J. LOMBARD 
Suite 303 Mercury Building 
20th & K Streets, N.W. 
Washington 6, D.C. 
May 25, 1960 


Honorable W. B. Franke 
Secretary of the Navy 
Pentagon 

Washington 25,D.C. 


Dear Mr. Secretary: 


Your office ruled on a grievance appeal of Mr. Morton 
employee of the Bureau of Supplies & Accounts, on September 


The mere fact that Mr. Weiss insisted upon presenting 


for your consideration appears to have 


threats and discrimination against him. This situation caused 
a second grievance proceeding by letter to Admiral Boundy on 
1960, in which he requested a third stage hearing in view of the 


futility of processing the appeal at the first and second stages 
people whose actions gave rise to the 


judgment on themselves. 


e to learn 
summary 


|D. Weiss, an 
12,1959. 


that appeal 


resulted in continued reprisals, 


him to initiate 
February 12, 
obvious 
where the 


appeal would be the ones to sit in 


Admiral Boundy denied the request for a third stage hearing and 


ordered Mr, Weiss to prosecute his appeal through the first 
stages. This action was taken by Admiral Boundy in spite of 
I pointed out to the 
1, 1960, the futility of having people sit in judgment on the 


‘The first and second stage hearings were held and we 
in each instance, a farce. In each instance, unrealistic and 
limitations were imposed on the scope 
were terminated by conclusions with which it would appear 
lant agreed when, in fact, this was not the case. To date, the 
not even been furnished a transcript of the tape recording 


and second 
the fact that 


Admiral, in letters dated February 23, 1960, and March 
mselves. 


, as expected, 
egal time 


of the proceedings; the proceedings 
that the appel- 


appellant has 
n at the hear- 


ing at the second stage although this was requested and adi at the 
| 


hearing. 
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Under date of May 11, 1960, Mr. Weiss requested Admiral Boundy 
to grant a third stage hearing on this grievance. In response to this re- 
quest, Mr. Weiss received a letter over the signature of Admiral Kimball 
under date of May 16, 1960, which reviewed the case and denied the request. 


Mr. Secretary, I submit that the NCPI give the employee a right to 
a hearing if his appeal is not upheld. (See NCPI 80, 2 j (1)) It is my pro- 
fessional opinion, and I have so advised Mr. Weiss, that the courts will up- 
hold this right to a hearing by a writ of mandamus,, if necessary.,, 


1 should point out that Mr. Weiss is a man who has spent more than 
20 years in the government service. He has served one year at a grade 13, 
three years as a grade 12 and has served at the top of grade 11 in the Bureau 
of Supplies & Accounts since November, 1952. He has received the Meritor- 
ious Civilian Service Award and other commendations that make it abundantly 
clear that the treatment he has received as a Navy Department employee is 
not the result of any fault of his. 


Sincerely yours, 
Earl J. Lombard 


Y2 


16 May 1960 
Chief, Bureau of Supplies and Accounts 
Mr. Morton D. Weiss 
Comptroller of BUSANDA 


Third Stage Grievance Hearing, request for 
{a) Morton D. Weiss memo of 11 May 1960 


1. By reference (a) you request that your grievance be considered 
at the third stage since you believe that the first and second stage hearings 
were unproductive, 


2. Reference (a) outlines as subject for your grievance at the third 
stage six items, four of which have been the subject of the first and second 
stage hearings. 


3. You list as one subject for the hearing the ruling concerning time 
limits for initiating grievances. In accordance with NCPI 80.3-1 grievances 
must be submitted within 15 days from the occurrence which caused the 
grievance. The hearing officers at the first and the second stages observed 
the time limits set by regulations. 


4. As the second item, you refer to your previous grievance which 
was filed 22 March 1959. The Secretary of the Navy in his decision of 12 
September 1959 determined that certain material should be removed from 
your personnel folder. This corrective action was taken and you were S80 
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advised on 18 September 1959. The Secretary of the Navy further said in 
his decision, "The remaining requests for corrective action contained in 
your appeal to the fourth stage have been found to be without merit and are 
denied.” 


| 
5. The four remaining items listed in paragraph 2 of reference (a) 
have been dealt with during the course of the first stage hearing on 17 March 
1960 and the second stage hearing on 25 April 1960. | 


a. Regarding discrimination as far as promotions are concerned, 
you stated during the first stage hearing that you could not list a specific 
instance within the time limits. You repeated this statement during the 
course of the second stage hearing. 


| 

b. In the first stage hearing you stated that you cauld not think 
of any specific reprisal action that had occurred since 21 January 1960. 
During the second stage you cited as an instance of reprisal the fact that 
on 29 February 1960 you had received an assignment in writing for Di. 
You were asked whether there was any action subsequent to the assignment 
which had operated to embarrass you. You answered that you did not know 
of any: By your own admission, there was no damage you could identify to 
your particular position, reputation, or opportunities for promotion. 


c. During the first stage hearing you cited two instances in 
which you felt there was a lack of communication. Both incidents were ex- 
plained to you. Your supervisor further stated that he would make every 
effort to improve communications. During both the first and the second 
stage hearings you admitted that communications had improved recently 
and acknowledged that efforts were being made to improve communications 
still further. 


d. During the first stage hearing you cited as a threat a re- 
mark made to you by the Comptroller. During the second stage hearing 
the Comptroller explained to you that his remark was not a threat but a 
reminder that employees should not make statements about other employees 
unless they were ready to support such statements. You accepted this ex- 
planation. You mentioned as another example of a threat the use of a tape 
recorder during discussions. After an explanation of this matter you stated 
that you had no objection to a tape recorder. You gave no further instances 
of threats against you. 


6. The instances you cited in your original grievance have been dis- 
cussed and you have been assured that there will be no discrimination 
against you as far as promotions are concerned, that there will be no re- 
prisal inflicted on you as the result of this grievance or of any other ac- 
tion, that there will be continued effort to improve communications, and 
that there will be no threats leveled against you. | 


7, There appears to be no justification for any further discussion 
of matters which have been resolved. Your request for a thitd stage hear- 
ing is therefore denied at this time. 
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2 
— 


8. If you submit specific instances, not already resolved, of occur- 
rences in the four areas of dissatisfaction referred to in your original griev- 
ance and if you state what corrective action you desire in each case, your 
request for a further hearing will be considered. 


L. P. KIMBALL, JR. 
Deputy and Assistant Chief of Bureau 


OFFICE MEMORANDUM -- UNITED STATES GOVERNMENT 


TO Rear Admiral James W. Boundy, SC, USN 11 May 1960 
Chief, Bureau of Supplies and Accounts 
Comptroller of BUSANDA 
Morton D. Weiss 


Third Stage Grievance Hearing. 


1. This is a request that you consider my grievance under the pro- 
visions of NCPI 80 at the third stage. In this connection, your attention is 
invited to the previous communications between you and Mr. Lombard; 
specifically, Mr. Lombard's letter to you of 23 February 1960, your reply 
of 29 February 1960 and Mr. Lombard’s second letter of 1 March 1960. 
This correspondence establishes what we considered to be the futility of 
first and second stage grievance hearings in this matter. However, at your 
insistance, the first and second stage grievance procedures have been re- 
sorted to. As we expected, the procedures were farcial and unproductive 
of any results whatsoever. At the outset, in both the first and second stage 
hearings, the scope of the hearing was limited to a 15 day period which, I 
am sure you will agree, is in direct contravention of the provisions of NCPI 
80 relating to such grievance procedures. 


2. The subject matter of my grievance at the third stage, therefore, 
will include: 


a. The erroneous ruling limiting the scope of time covered by 
the grievance hearings at the first and second stages. 


b. The fact that no corrective actions whatsoever have been 
taken as 2 result of the previous grievance initiated by letter to you under 
date of 15 March 1959, in spite of the fact that certain corrective actions 
were indicated in the final order relating thereto. 


c. Continuation of discrimination in so far as promotions are 
concerned. 


d. Continued reprisals that have been inflicted upon me since 
I initiated the earlier grievance. 


e. Further improvement of communications relating to work 
assignments. 
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f. A cessations of threats and other efforts to intimidate. 


3. I respectfully request, therefore, that an oral hearing be scheduled 
in accordance with the provisions of NCPI 80 at the third stag¢. The purpose 
of this oral hearing is for the presentation of facts and the development of 
conclusions and a decision by you. Earl J. Lombard, Esq., will serve as 
my counsel in this proceeding; his advisor will be Mr. Grant R. Sykes. 


Respectfully yours, 


/s/ Morton D. Weiss 
Statistics Division 
Bureau of Supplies and Accounts 

| 


Mr. Morton D. Weiss 
D1 


Comptroller of BUSANDA 
Second Stage Grievance Hearing 


Ref (a) Morton D. Weiss memo of 6 April 1960 
(b) OD memo of 20 April 1960 


| 
Encl : (1) Morton D. Weiss introductory statement for second stage 
hearing of 25 April 1960 


1. By reference (a) you requested a second stage grievance hearing. 
Reference (b) scheduled a second hearing for the purpose of discussing para- 
graph d of reference (a) and informed you that paragraphs a, b, and c could 
not be the subject of the second stage hearing unless you presented specific 
examples of occurrences within the time limits set by regulation and the 
corrective action desired in each case. 


2. The second stage hearing was convened at 1000 in m 2147, 
Main Navy on Monday, 25 April 1960. Present were Captain R. W. Carter, 
Comptroller of BUSANDA; Mr. K. J. Adams, Director, Statistics Division; 
Mr. Morton D. Weiss. employee; Mr. J. Dellinger, employee's representative. 


3. The following is a summary of what transpired at the hearing: 


a. Captain R. W. Carter discussed the four (4) iced griev- 
ances covered in the first stage hearing and explained that specific griev- 
ances in any of these areas would be the subject of this hearing. Both Mr. 
Weiss and Mr. Dellinger objected to the 21 January time limit set by the 
NCPI regulations and were of the opinion that limiting the hearing to a fif- 
teen (15) day period prior to the filing of the grievance represented an un- 
favorable administrative decision. In support of this contention, Mr. Weiss 
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submitted an introductory statement for the record, enclosure (1). Captain 
Carter explained management's reasons for adherence to this ruling and 
Mr. Dellinger advised that while they objected to the ruling, they would ad- 
here to the 21 January 1960 date for the purpose of this hearing. 


b. Captain Carter proceeded to discuss each of the specific griev- 
ances in sequence, to determine if Mr. Weiss had any further specific ex- 
amples of statements related to any of the areas of grievance. A resume of 
the statements relating to the specific areas of grievance follow: 


(1) There was no action relative to promotions since 21 Janu- 
ary 1960; therefore, the subject of lack of promotion was not a proper item 
to consider at this hearing. 

(2) As an example of reprisal, Mr. Weiss cited a work as- 
signment given to him in writing prior to the departure of his immediate 
supervisor for the West Coast. Mr. Weiss was assured that there was no 
intent for reprisal in this action. 


(3) The third item of Mr. Weiss’ grievance was his request, 
that there be cessation of failure of supervisors to discuss matters affect- 
ing work assignments with him. Mr. Weiss stated during the first stage 
hearing that communications were improving and during the course of this 
hearing we have stated that we will continue to take any action possible to 
make communications as effective as possible. : 


(4) Mr. Weiss requested a cessation of the threats that have 
been leveled against him and cited the specific case of the Comptroller men- 
tioning to him the need to consider carefully allegations against his immed- 
iate supervisors. Mr. Weiss has been assured that no threat was intended. 


4. It is considered that the four points of your original grievance as 
cited in Mr. Earl J, Lombard's letter of 1 March 1960 have been dealt with 
satisfactorily during the course of the first stage hearing conducted on 17 
March 1960 and the second stage hearing conducted on 25 April 1960. The 
corrective action requested in each case has been granted in so far as pos- 
sible. There could be no corrective action in regard to promotions since 
there was no promotion action within the time limits prescribed by regula- 
tions. You have requested cessation of what you consider reprisal, lack of 
communication, and threats. You have been assured that in the cases you 
cited there was no intention of reprisal, lack of communications, or threats. 
You have been further assured the same treatment accorded every other em- 
ployee in BUSANDA and particularly those in the Work Measurement Section. 


R. W. CARTER 


Mr. Weiss - Grievant 

Mr. John Dellinger - President, AFGE, Lodge 1 

Captain R. W. Carter, SC, USN - Comptroller of BUSANDA 
Mr. K. J. Adams - Director, Statistics Division 


Cis 
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SECOND STAGE GRIEVANCE 


The purpose of this meeting is to review your grievance hearing at 
the second stage. You have already had the ist stage hearing, and 
furnished with papers on it. Decisions have been reached. (Captain 
Carter discussed the 4 specific grievances covered in ss first stage) 


With respect to 21 Jan deadline -- has to do with unfavorable ad- 
ministrative decision. 
This has been resolved. The date of 21 Jan was held to be valid. 
We objected then and now to the application of that ruling. Conse- 
quently no decision on that ruled out on the evidence. | 
Quoted from memo "second stage hearing cannot be accomplished 
because its scope is limited... ." | 

Believe we are in receipt of advice from OY that 21 Jan date be ad- 
hered to. Have to respect the provisions of the NCPI and professional 
advice received in the premises. Limit the course of this hearing to 
the issues you have since data date. | 
Advised they would adhere to 21 Jan date. 
Any further statement you'd like to make Mr. Weiss or Mr. Dellinger ? 
Covered point 1. Nothing with respect to Point A. 
With respect to point A there is nothing shown because it was ruled 
out by the decision of OY and their interpretation. WIX. 
We disagreed with the interpretation - dont feel it applies. 

Take them in sequence. You stated you couldn't list specific instances 
since 21 Jan.1960 which would relate to discrimination against you 
insofar as promotion. 
Couldn't list as they are continuant situations that predate the ar- 
bitrary date set by OY. 
Is it correct to say you could not list specific instances as far as 
promotion ? 


D 
Cc 
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Stated at that time - no objection for promotion. 

On the second item. ". . . to inflict upon you. . ." The immediate 
supervisor's hearing you could not think of any specific actions that 
occurred since 21 Jan. Is this correct? 

No sir. 

Would you clarify for me? 

On the 29th February I received an assignment which I think wasn't 
normal procedure for the division -- Assignment in writing with copy 
to D1, dropped in my box. 

Yes, I think I stated that from the record of your immediate super- 
visor you could not think of any specific action which occurred since 
21 Jan 1960. 


Mr.W-I stated then Captain and I restate, that I called attention to the writ- 


ten assignment of Feb 29, 1960 which I think was a little unusual in 
that it was written and left in my box and a copy of it to Mr. Adams 
Di. 

This assignment was not discussed with you , is that correct, Mr. 
Weiss. 

Yes just left in my box. 

The assignment was never discussed with you. 

Well it couldn’t be because Mr. Melnik left for the Coast that night. 
And it was left in my box and a copy went to Di. 

Was it impossible for him to discuss it with you - was it discussed 
upon his return? 

There was a deadline date and I met the deadline. That was 5 a little 
unusual because assignments aren't normally given out that way. 

I believe Mr. W in the last meeting 

Excuse me just a moment. In order that this thing can be lucid and 
clear can we confine ourselves to the sequence of your 4 specific 
items that you are mentioning. This is a cessation of reprisal. I 
believe you're discussing failure to communicate. 

No. ['m 
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This is a reprisal that has been inflicted upon you that you want to 
discuss. 
I feel that was a reprisal because that isn’t the normal procedure 
of D1. | 
In what sense would you interpret the reprisal was if this be a re- 
prisal. | 
Start watching me. 
I beg your pardon. 
Start watching me. 
Would you explain that a little more. I don't understand what you 
are saying? : 
To start watching me. Mr. Adams doesn't normally know what I'm 
doing. He depends on his supervisors to handle that and to have a 
copy of a specific assignment go to the division chief is a little un- 
usual, 
Would this operation embarrass you or otherwise hurt you? 
I | 
There's no specific effect you are identifying with this action. 
I beg | 
Is there any specific effect Mr. Weiss that you are complaining about 
incident to the action of dropping the assignment in your box ? 
I don't know what the effect would be but it's a little abnormal to 
give an assignment that way and have a copy go up to the 
Is this the time Mr. Weiss that Mr. Hullings and Mr. Melnik were 
both on the West Coast ? | 
Yes sir. 
So that the assignments that I have placed upon Dll and Dili there 
would be no line of supervision between you and I. Therefore the 
only manner in which I would be informed of what they had done with 
these assignments would be for them to inform me as to what they 
were doing. I do this quite often when I take trips and have to leave 
things undone. Tell someone who is handling it. ! 
| 


Yes sir, you tell someone who is handling it. 
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AS 


And I normally write this because as you will remember Mr. Weiss, 
Mr. Hullings and Mr. Mlenik were gone for almost 2 weeks, and in 
that time, they had to tell someone who was going to do all this. 
Therefore they had written what they had down on their slate and who 
was going to handle it and I don't see how you would interpret this to 
be a reprisal, inasmuch as there was no line of supervision between 
you and I at that time. 
Is this the extent of your Mr. Weiss. 
Yes sir. Did you see the copy, what I submitted sir. Have you ever 
seen what I submitted since ? 
I've seen several that you've submitted. 
I didn't refresh myself as to what the assignment was. 
It was changes. I submitted quite a document of changes. 
To the 285. Yes I have seen it. 
Mr. Weiss I would like to please identify the action you are discus- 
sing now as to your immediate supervisor leaving a written assign- 
ment in your box. To the general charge of reprisal. A reprisal 
with what effect upon you a5 an individual and employee of BUSANDA. 
Weil you don't want me to jump to 4. 
Not yet no. 
Well I'm holding that until 4. 
Well I think we should discuss these things within themselves Mr. 
Weiss. 
I feel the abnormal procedure - there was those times to give that 
orally but it wasn't. The very fact that this unusual procedure was 
taken I feel is a reprisal. 

r what reason? 

Captain with respect 


me to no end. That intent has p 
been no secret about any of this thing and this has been continuous 
and this is why I say it is a reprisal. 
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You believe that the action of your supervisor of leaving you a writ- 


ten assignment with a copy to the division director did 
Yes it did. 


embarrass you? 


And it effects your capabilities or opportunities for promotion? 


Well 
Did you fail in the assignment Mr. Weiss? 


I don't know what happened to the assignment but the assignment 


wasn't discussed in detail. 
Did you perform the assignment ? 


I performed the assignment within the time limit set there. 
You performed the assignment and there's been no action subsequent 
to the assignment which has operated to embarrass you? 


No I don't know of any. 


Well then I can only assume that there has been no direct adverse 
| 
action of reprisal in any effect at all upon you as a result of this 


action. 
Can you identify if there was any such Mr. Weiss? | 


I couldn't. You can't single these out Captain. But when you find 


these unusual things happening and they are unusual. 


I think that may be subject to some discussion Mr. Weiss. I think 
then from what you have told me there is no specific evidence that 
a reprisal was intended, there's been no specific evidence that 
you've offerred me that the reprisal had any adverse in this in- 


stance if it were a reprisal had any effect upon you, or if it really 


is in the nature of an action taken to embarrass you or adversely 


influence your chances for promotion. | 
Would you like to say anything on this ? 
Yes I would. , 


I believe that we're in a clear position now. That there has been 
no evidence of intent for reprisal - there's been no effect of a re- 
prisal nature and there's been certainly, by your own| say so Mr. 
Weiss, no damage that you can identify to your particular position, 


reputation or opportunities for promotion. 
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X -  lIwould like to say there's been no cause for effect because this was 
done, this happened especially in the area of management of employ- 
ees. Pretty hard sometimes with short range views to say this hap- 
pened because of this. He said he felt embarrassed because of the 
way in which it was handled. In the sense that it was not handled in 
the usual manner. I can only assume you can take his word for it 
that he felt embarrassed. 

Then what you've really said Mr. Weiss is that you feel somewhat 
embarrassed because the assignment of a work project to you by 
written memorandum, by your immediate supervisor with a copy to 
your division director was abnormal, abnormal procedure. May I 
ask the division director, Mr. Adams whether this is abnormal pro- 
cedures and whether he can identify any motives at all of an unusual 
character to this procedure. 

I wouldn't consider this procedure abnormal. First, the reason we 
needed this information was so we could get this to the reports people 
so the reports could be redesigned. I wanted to take a look at what 
suggestions we had in the SDCP area. I had my own ideas and it was 
already discussed in the Supply Distribution area. We have as a re- 
sult of this first meeting what the reports people can redesign the ~ 
entire format. This was the reason why I wanted to know if there 
were any major changes since this area has been normally worked 
by Mr. Melnik and Mr. Weiss. I asked them to come forward with 
any suggested changes they had prior to the time I had changed the 
reporting format. I would not consider this to be unique, the two 
gentlemen were on 2 trip and in their absence I had to know where 
this was coming from and how soon I was going to get it. The de- 
mand I had placed on them was rather quick and we must make these 
changes, as you well know, in the next 2 weeks. 

Then your statement as Div. Dir. to Mr. Weiss is you do not consider 
the procedure as abnormal and that you do not consider that there 
was any intent to embarrass or take any measures of reprisal by 
virtue of this decision. 
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None that I know of and I can think of nothing to come ae in the future 
that can be so construed. 
Unless you have something more specific Mr. Weiss I think I would 
have to accept the div. dir. statement. 
Well | 
There was no evidence of intent for reprisal and the procedures are 
not unduly abnormal and certainly with no intent to embarrass you. 

I might point out at this time that that's the first time this ever hap- 
pened, and I've been in the division a number of years|- never hap- 

pened before. | 
Well | 


Actually, then if I understand correctly, you do not hold against him 
the fact that he did have a prior grievance -- you'll not - this spe- 
cific act that he stated was not in any way tie in with earlier griev- 
ance and you will not in the future ever take any such aeon because 


of an earlier grievance, is this true? | 
I would see no reason why anybody should believe this to be the case. 
The other grievance has been settled as far as 'm concerned, as far 
as Mr. Weiss eluding the fact that any thing new or any changes I 
don't believe that we could really accept that we have a dynamic 
situation existing today and there will undoubtedly be many changes 
that will not follow the exact same pattern as in the past but abso- 
lutely I can see no reason why this could conceivably be any reprisal 
but I'm sure Mr. Weiss will see many changes. As soon as we have 
the meeting here to decide the format he will see changes that will 
not follow the exact same pattern as the past, but absplutely I can 
see no reason why this could be conceivably any reprisal. I'm sure 
Mr. Weiss will see many changes as soon as we have the meeting on 
the format he will see some changes that will be quite startling. 
Time has overtaken us. We're going to have EDPM + we're going 

to have many changes. 
Do I interpret your specific answer to Mr. Dellinger's question - no. 
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That is correct. 

Is this satisfactory to you Mr. Weiss? 

Well, it's satisfactory within the context of the hearing. 

You've been assured of the good faith of the procedure used - there 
was no intent to otherwise damage your professional reputation or 
your opportunities here in BUSANDA. 

Well that’s been done Captain. 

By that we're discussing this act. 

That's been done and continuous. Because the fact that I've been 
kept in grade that long and there are all kinds of good intentions ex- 
pressed about the opportunities for promotion but nothing ever event- 
uates for Morton Weiss. Everybody else gets it but Morton Weiss, 
and I say everybody else in the Branch. 

Alright then - shall we proceed then to the - for the record there is 
no evidence of any intent to put any action of reprisal nature on Mr. 
Weiss and the procedure referred to is considered a normal pro- 
cedure with no ulterior motives. Let's proceed to the third item. 
The third item discussed with Mr. Melnik in your first stage hear- 
ing, "you desire the cessation of the failure of supervisors to dis- 
cuss matters affecting work assignments - you recognize very re- 
cent improvement in this area subject to subsequent to filing your 
present grievance - in the hearing at the first stage conducted by 
Mr. Melnik you cited several incidents for discussion I believe you 
agreed that there were positive communications and that communica- 
tions have vastly improved since Mr. Melnik became your immediate 
supervisor and Mr. Melnik assured you he'd make every attempt to 
further improve communications and it appears to me that you were 
satisfied with this answer. Is this correct Mr. Weiss? 

Again sir - within the contexts of the meeting the limitations pro- 
vided but since we are on the subject of communications I might 
well point out that when the two supervisors went away the Branch 
Chief and the Division Chief 

Are you bringing up a new instance of failure to communicate Mr. 
Weiss? 
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Well the instance was discussed here earlier. When Mr.|Adams 
pointed out - well its applicable - its an instance of application - 
when Mr. Adams said that when the Branch supervisor and the Sec- 
tion Supervisor were going on 2 trip there was no supervision - that 
was the only means of communicating with a subordinate, In the 
normal course of events around D1 it's not been usual for the divi- 
sion chief to communicate with a subordinate and give him an assign- 
ment but in this case it wasn't. I'm really point out that! 
If I understand you correctly had I an assignment in your area I would 
have discussed this with you - we had no assignments that I can re- 
member. I put no assignments out to anyone else in the division in 
your area so as far as my memory serves me I had nothing to dis- 
cuss with you. Had I, I'd have brought you forward. I believe I 

didn't talk about 2 assignments that happened during this where I 
asked for information or sent people back to get information but I'm 
not sure when the lack of communication existed. Did anything happen 
during this period that you feel ... 
Well you point out that you had no communication - that, you had no 
supervision and consequently the only way of communicating with me 
was this method which I thought was reprisal but what prevented you 
Mr. Adams from calling me in as you do with other people and say 
‘well here, we've got to get this out." | 
Well I know of no assignment that fell in your area or I'm sure I'd of 
Talking about the assignment of changes to the SDCPs. 
Well you were supposedly working on this. 


No I'm talking about - since we're talking about communications - 
this also falls in that area. | 
I've made my requests known to Mr. Hullings and Mr. ‘Melnik. They 
in turn informed me this was being carried on in their absence - 

now should I have called you in and discussed this further with you? 
No. | 
Well I think his specific question is - Why am I not in the line up of 
personal contacts us 
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Well I think you recognize Mr. Dellinger we do have a considerable 
amount of work in the division - since I had the memo assuring me 
this work was being carried on - I had no reason for calling Mr. 
Weiss and say now you have a memo are you doing it. I assumed Mr. 
Weiss was carrying out the request in the memo. 

The point is the memo was actually written for the people in there, 
is this true? 

I would imagine - since they signed it. 

I see. 

I had full faith in Mr. Weiss doing this I had no reason for calling 
him up and saying, now you have a written request to do this, are you 
doing something. If I had done this I think this would have been far 
more in the nature of reprisal and check up on him and say are you 
doing what you've been given a written assignment to do? I assumed 
Mr. Weiss would carry out the duty. 

Do you have any other specific instances you want to discuss about 
failure to communicate Mr. Weiss? 

I want to point out at this time again that most of the communication 
the difficulties in communication predated the arbitrary date set by 
OY. Most of them did. 

From the record 

From the 21st of Jan 

From the record I'm reading it would appear to me Mr. Weiss that 
you have recognized that there has been a positive effort on the part 
of your supervisors to insure that there are good effective communi- 
cations. 

There's been improvement - I wouldn't say good and effective. I 
wouldn't add those qualifications because as far as I'm concerned 
and I don't want to go into the period before that because you're 
limiting that but there has been a change, a decided improvement 

as a matter of fact there's been an improvement in the division, 
there's been improvement in the Office of the Comptroller. There 
have been things recently instituted that never happened - I respect- 
fully refer to your staff meetings that are periodic - 3 times a week 


39 


| 


which in turn generate a staff meeting at the division level as many 
times a week. There's been an improvement but that's all recent. 
Before that and that we're not discussing - before that and that as it 
effected me and my performance. But you don't want to hear that 
portion of it because of this arbitrary date of 21 Jan and I'm not going 
into it, in interest of conversation of your time and Mr. Adams’ time. 
Then you feel there are. positive efforts being 
There are positive efforts 
Efforts to improve communication and that you recognize these. 
But of recent nature. | 
Alright then as of this date there is nothing new then or nothing of a 
specific occurrence since 21 Jan that you want to oot up and spe- 
cifically discuss at this point? 
Ah 
The general situation would seem to be 


The general situation - there are specifics here and there that you 


can't pick on little things when they show improvement in the broader 
picture. | 
Well then the first 3 items of your memo of 6 April - I don't believe 
that I am in a position to further discuss - it would seem to me that 
the action you desire is being taken or has been taken and this brings 
us tothe fourth item which you desire a cessation of the threats that 
have been leveled against you and which have continued. Would you 
elaborate a little bit Mr. Weiss upon that - I have in the report of 
your first stage hearing that you have identified only one specific 
threat and that that was made by myself on 29 Jan 1960 in the Dl 
office and "Captain Carter indicated that unless you support your 
allegations these men have a basis for action against you." Would 
you elaborate a little bit Mr. Weiss on the nature of your construance 
of anything that was said anywhere including my statement to be in 
the nature of a threat ? 
The fact that here was this array starting with D1, Dil, D111 you 
were asked in after the meeting was on and left beforp it was over 
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because of prior committments and that very statement carried the 
connotation *with the subsequent action that we hold a tape recorder 
on Monday morning with this - if you recall Captain the subject for 
discussion at that time was communications, and it wasn't allegations 
and to support the allegations would indicate that I was charging 
everyone in the world with everything even murder. 

I don't remember that item. 

I say the assumption saying you've got to support those allegations - 
there were no allegations at the time and to support those allegations 
or these gentlemen have a basis for action against you to me was a 
definite threat. Particularly when it was pursued with the statement 
that ‘we're going to have a tape recordtag' - the object of the tape 
recording at that time I still don't know - what I do know is that I 
went out and consulted a lawyer, because this procedure is a little 
unusual - to have a tape recording when you send 2 memo and every- 
body up the line discusses it and then the officer to whom the memo 
was addressed comes in and says these men have a basis for action 
against you - that’s inviting action on their part. 

That's the nature of the threat you're identifying Mr. Weiss, that I 
alleged to have made. 

You say you've alleged to have made it. 

Yes. You are alleging that certain statements by myself are in the 
nature of a threat. This is your allegation which I understand from 
item 4. Is this correct? 

Yes sir. 

Now let me see if I can identify the pieces, of your complaint your 
grievance. The first item is you have said that I threatened you by 
reminding you that claims of faulty supervision, inadequate per- 
formance , discrimination and reprisal which you alleged as being 
taken by the supervisors was in the nature of a defamatory claim 

of the supervisors - I think I explained this to you Mr. Weiss and 

I am calling your attention to the content of NCPI 45.2-4 which 
clearly states that in the course of any grievance or disciplinary 
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hearing, statements are made concerning other employees or officials 
which reflect unfavorably on their honesty, integrity, efficiency, the 
hearing will be stopped by the hearing official - etc. it goes on - 
Further in the paragraph it points out that if the questionable state- 
ments are determined by the hearing authority to be sufficiently 
disparaging the individual concerned should be advised that he will 
be held responsible for such statements, that he should be prepared 
to substantiate his statements and failure to do so may be cause for 
disciplinary action. On your first point, that I reminded you in the 
premises I would like to call your attention Mr. Weiss that I was 
only expressing the thought that a person must be responsible for 
his statement as contained in the NCPI - nothing more, 
Well 
Is there anything else that you read into what I said that would not 
perhaps be explained by the provisions of the NCPI? 
That was not a hearing sir. That was not a grievance, I had sent 
the memo dated December 29th thru to you to point out that I felt 
that communications such as they were at that time were definitely 
affecting my performance, and consequently if you're 
Can we confine ourselves to the immediate subject Mr. Weiss? 
Iam | 
Now I want you to tell me so that I can understand what your posi- 
tion is. If you consider my words to have been a threat to you and 
if they were a threat in what regard would you consider them as? 
You're citing a NCPI grievance hearing - that was not a grievance 
hearing. If it were then its the first time I've heard it was. 

Let me see if we can dispose of this. Mr. Weiss the words that I 
said at this meeting were not intended as a threat, they were not a 
threat, there was nothing of any nature to suggest that I was directly 
threatening you with any manner of reprisal. I was only reminding 
you that you shouldn't make statements of irresponsible type and not 
allege failure on the part of your supervisors, failure in their per- 
formance reflecting on their efficiencies unless you were ready to 
support those statements. This is the extent of my reminder. 
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I might add as I remember this meeting the meeting was held to ob- 
tain specific instances that you had alleged in the original memo. I 
was unable to determine what specific instances you were speaking 

of and I called the Captain because the Captain was interested in 

this - at that time we got into such instances where CDR Everett was 
writing a paper and you'd not been contacted on the paper and things 
of this nature. At this time you were not able to come up with any 
specific instances - the Captain was attempting to find some - we 
could not get any and decided that perhaps you should have more time 
to lay these out because at that meeting we could not come up with 
anything of 2 concrete nature. The Captain's only suggestion that I 
saw was to inform you that when you do come up with these concrete 
examples be sure that they are good, they are solid because you could 
be held responsible for any allegations of this nature. 

You mention that I 

Do you object to that philosophy Mr. Weiss? 

I don’t object to the philosophy but I object to the statement per se. 
Because the statement per se - when you say CDR Everett was writ- 
ing a paper and I objected to it - I objected to communications in the 
office. I have no right to object CDR Everett's writing a paper, that's 
a personal matter. 

There was no intent Mort for me to suggest that you objected to CDR 
Everett's writing a paper - The thing that came up in this meeting was 
whether or not you should have been informed of the subject matter 
so that you could have aided and assisted as I remember. 

I want to confine this to the immediate subject. Mr. Weiss as a matter 
of policy I will state very clearly that I would not be doing my job 
properly if I allowed any employee to make unfound statements which 
would affect my evaluation of his efficiency, whether it would be made 
against you or whether it would be made against other employees. 

I would advise any employee in my division on the premises in ex- 
actly the same manner. It is not a threat and I ask you whether you 
are still dissatisfied with my explanation and that you understand 
what my intention was. Do you still regard my words as a threat? 


= Govt's Ex. No. 1 (Cont'd) 
You say "unfounded statements” - I was stating facts. 
If they are facts then you would be in a position to prove them? And 
there would be no question of a threat being made. 
And the subsequent suggestion - statement - we're going to hold a 
hearing, what the object of that hearing was with a tape recorder on 
Monday morning. 
Can we take that as a second item? The first time, just as to my 
words that you have made the subject of your grievance. Do you 
still interpret what I said as a threat to you Mr. Weiss? 
Ido. I do in the contexts that was made. I was not making unfounded 
statements, I was stating facts of communications and consequently 
this statement upon leaving that these men have grievance against you. 
I did not say that Mr. Weiss. | 


No, no. I'm sorry - unless you support this - you're exact words - 
I'm sorry that was wrong and I withdraw that statement but unless 


you can support these allegations, these men have a basis for action 
against you. Well that to me is declaring open season on a man. 

I assure you that is not -- taking my word Mr. Weiss and if you 
don't accept 
It's not a question of my accepting them, I can only accept - this 
whole business Captain - as a whole picture that existed and con- 
tinues to exist. 

Well let me ask you one question 
with respect to - I'm pets bad boy in this outfit - I'm pets bad boy. 
Mr. Weiss what action do you want me to take with regard to item 

4 - you've asked for cessation of the threats which have been leveled 
against you be made. Now what do you want me to do|at this second 
stage grievance hearing ? 
As it affects the total picture to take appropriate actipa.< as it af- 
fects the total picture - that's all I'm asking - I'm a asking for - 
if you maintain that your intent wasn't such and I construe it that 
way that's out personal opinions. That's personal opinions and 
thank heaven in America we still have personal opinions and free- 
dom thereto, but - | 
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There was no threat intended and there will be no threats levied 
against you at all Mr. Weiss - Is this satisfactory ? 

There's nothing else I can do - I accept. 

Is there anything else you want me to do? 

There's nothing one can do as a parcel of this thing - it's the full 
picture that needs correction. And that's part of the picture - it's 
just another stroke in the picture and one stroke doesn't make a 
picture Captain - or even ten. 

Would you answer my question Mr. Weiss. Is there anything specific 
that you would like for me to do in connection with your request of 
cessation of threats. I have said there would be no threats. 

Then at this stage I must accept it as such. 

Now can we talk about the second part of your problem. You men- 
tion the fact that you cmsider a threat to have a tape recorder used 
at the conduct of hearings. Do you have any objection to the use of 
a tape recorder? 

This was not a hearing. 

In the course of any discussion. A tape recorder to my way of think- 
ing is nothing but a means of recording what was said in order that 
we can clearly identify the issues at stake - the things you would 
like to have done and the information which is furnished by others. 
Do you have any objection to the use of a tape recorder in any hear- 
ing or discussion? 

No, but again when one discusses 2 memorandum from a subordinate 
to the chief of an office - it is a little unusual to inject a tape re- 
corder into the proceedings. 

If you object to tape records and feel that your rights in any way 
are being infringed by the use of a tape recorder, I'll be very happy 
to dispense with the tape recorder. 

In the context there I thought it was. 

That's the last of your 4 particular items Mr. Weiss. Is there any- 
thing now - is there anything further you would like to present to 
me at this time? I feel we have discussed each of the 4 items - do 
you feel that we have disposed of each of the items? 
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Yes. | 
I hope that you - if I read this correctly and I understand what's hap- 
pened here that you are satisfied with what's happened. 
I will only be satisfied by - well there's one other matter on that 
fourth thing that we should touch upon here before I go on to that 
point. On the 23rd of February I filed a third stage grievance - a 
request for a third stage grievance on the 12th of Feb. and I was 
called in as usual - full dress rehearsal and said - 'well "I'm going 
to watch you now and do more writing’ Mr. Adams will |recall that - 
with illusions to - you don't get along - you didn't get along with Mr. 
Whitney - you didn't get along in Germany - I thought that matter 
was closed in full hearing of supervisors but that seems to be a very 
popular stunt - that's a very cute technique of always reminding them 
just as I said time and time again that this business of flight of con- 
fidence - when my name was mentioned there was a flight of confidence - 
you don't get along with people - you didn't get along with Mr. Whit- 
ney - well the Secretary of the Navy saw fit to extract Mr. Whitney's 
evaluation of me - you didn't get along in Germany - the Secretary 
of the Navy saw fit to withdraw that statement but still its referred 
to - the matter is kept alive - you see Captain there is no intent of 
doing me any harm - but they peg me and that's been done and its 
been done effectively and continues to be done because! promotions 
are discussed and here we are - here it goes again - promotions 
are discussed and | 
Is this a new ; 
No, nothing is ever done about it but - because you say what am I 
supposed to do about this | 
I believe Mr. Weiss that the purpose of your meeting here today is to 
discuss the 4 specific things in your memo of 6 April 1960 addressed 
to myself. | 
The 4 specific things as my statement of April 25 points out that 
we're of the opinion that we haven't been heard properly because the 
arbitrary decision of OY. 
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C -  Idon't believe that's an arbitrary decision Mr. Weiss. The NCPI 80 
states that a grievance must be filed within 15 days from the date of 
the alleged grievance and that you initiated your grievance on 12 Feb 
1960. Accordingly, anything of an alleged act which is of a grievance 
nature would have to have occurred after 21 Jan. aa 
I might say Captain that it appears from the 4 points that he has made 
and had to make in order to fit into your grievance descriptions this 
21 Jan - it appears to me and we discussed this at the last hearing 
that this man feels because of a former grievance he's been denied a 
promotion he should have had he feels there is a pattern of action. 

I don't think you can show a pattern of action in 15 days. I don’t think 
it was the intent of OIR to keep you from mentioning anything that 
happened beyond that 15 days. Because it specifically says in that 
NCPI there that it in no way prohibits you of mentioning things which 
have occurred before. ; 

Insofar as they relate to the current grievance - that would be en- 
tirely proper I would think. 

In addition - when you ask, *is there anything you want me to do?’ and 
I gather that what the man wants is assurance that comes another 
change for promotion - he’s not going to be out in the cold again - he 
tells me that after his first grievance procedure - everybody else in 
his branch was raised in grade except himself and his job sheet was 
rewritten in such a fashion that he would not be raised a grade. Now - 
this I don't believe is fair treatment. 

You believe this to be the case Mr. Dellinger? 

I'm not sufficiently familiar with what went on to know whether it’s 
the case or not. I would have to get in to it in much more detail. 

If 1 was going to represent the man I would surely go further behind 
this than a mere statement. As you well know I’m sure we did undergo 
a considerable reorganization in OD and all of the actions that were 
taken as far as rewriting job sheets were made in accordance with 
this reorganization. I can assure you and Mr. Weiss that none of this 
was done as a result of his grievance and in fact, these were started 
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prior to the cessation of the other grievance, Mr. Weiss filed. 
Captain Carter was in on this and I'm sure he would also assure Mr. 
Weiss there was no intent whatsoever as far as other people being 
promoted - Mr. Weiss had every opportunity to compete in any of 
the jobs - as I remember there was only one that he could have com- 
peted for - I may be mistaken on this - at a higher grade - he was 
perfectly assured of this and I'm sure he was heard. | 
Again I do not want to get into a review of everything that has been 
mentioned in previous hearings. 
I think this pertains to the current hearing but I was just telling Mr. 

D. that before I think you should appreciate and possibly come up and 
see both sides of this before you make any judgment of|this nature. 
Can I sum this up Keith - I think we should get along - We have talked 
about each of the 4 items - Let me summarize again - 'First item you 
requested that cessation of discrimination against you insofar as pro- 
motion was concerned. It would seem to me that there|is nothing 
relevant to promotion since 21 Jan 1960. Accordingly , it would not 

be a proper item to be taken up at this meeting with myself. There 

is no instance of alleged discrimination that is possible. Second item, 
you asked the cessation of reprisal that have been inflicted upon you. 

I believe that in the first stage hearing you could not think of any 
specific reprisal actions. In this hearing we discussed the possibility 
by your words of reprisal being intended by virtue of a work assign- 
ment being given to you in writing prior to the immediate departure 

of your supervisor for the west coast. We assured you that there 

was no intent for reprisal in this action. I can detect no damage to 
your professional reputation or other embarrassment by virtue of 

that action. It seems there is nothing further than I cdn take action 

on inthis regard. The third item - cessation of failure of supervisors 
to discuss matters affecting work assignments. You have said in 

your first stage hearing communications were materially improving 
and I think in our discussion here we have stated that we will con- 


tinue to take any action possible to bring our communications to the 
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finest degree possible. The fourth item you asked for cessation of 

the threats that have been leveled against you and cite the specific 
case of Captain Carter, myself, mentioning to you the need to care- 
fully consider allegation against your immediate supervisors which 
would adversely effect their reputations and their efficiency evaluation 
by myself and the supervisors. Again I have assured you there is no 
threat intended and certainly that the content of NCPI 45 would be 
consonant with the words I mentioned to yourself. You ask the remedy 
for all of these. The remedy you have requested for the 4 items of 
your grievance is that you be accorded the same equal treatment that 
every other employee in BUSANDA and particularly in the Work Mea- 
surement Section. This I assure you. Is there any further matter 
that you would like to discuss with me, Mr. Weiss, before we close this. 
I appreciate your assurance there Captain but there have been assur- 
ances aplenty over the years, but action there has not been and doesn't 
continue to be 

Mr. Weiss, you recognize I'm sure that I cannot at this time state to 
you possibly "Yes you will be promoted”, as this is the action of a 
selection board and in accordance with standard Bureau procedures. 
You recognize this don’t you Mr. Weiss? 

I recognize that sir but I do recognize one thing that when jobs are 
upgraded, when a job description is written - I'd like to know who the 
other 2 11's are that my position was identical with. 

Is this a matter for discussion. 

My supervisor knows what's going on but they're not bothered by it - 
they - I've just been labeled here and when you talk:’ - continually 
repeat Captain professional reputation - that's been damaged - that's 
been damaged a long time ago, because no one will take a man who's 
in grade 7 years 

Mr. Weiss, I don't believe that it was the purpose of this meeting to 
review the past years - we're really confining ourselves to the sub- 
ject of your grievance which you filed I believe on 

But when you perpetuate the injustices 
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of 12 February 
But when you perpetuate the injustices done then you do| become part 
of the past. 

Have we Mr. Weiss answered the 4 specific items that you have brought 


to my attention 


To your satisfaction. 


Are they answered to your satisfaction Mr. Weiss? 
I don't think they are. 

Is there any - what would you have me say to saitadactactiy answer 
these questions. I'm trying to do the best Ican Mr. Weiss to be re- 
sponsive to a grievance of an employee under my supervision. I wish 
you would please state to me at this time what it is that you want me to 
do that I have not done at this hearing. 
I appreciate your intent and your expression of intent, but life goes 
beyond expressions of intent, and that's all I ask for. 
Well, it would appear that there is nothing further that I can discuss 
with you at this time - there is no further action you desire of me at 
this time. 
No sir. I don't see that you can do anything. | 

I would say he is correct.. I have asked him in the last few months, 
Mr. Weiss if you feel you are not being treated fairly why don't you go 
somewhere else? Get yourself a promotion. Been a long time in 
grade there. He says ‘I apply and they seem interest and then sud- 
denly they lose interest and he feels that somebody is doing him 
damage. You say that there will not be that sort of thing and I'm sure 
you're honest in that respect. Within your division here you will not 
put up for that kind of thing; I hope this is an expression of your intent. 
You are entirely correct. | 
Well I don't think there's anything to be gained by any further dis- 
cussion. 
Mr. Weiss, I think - explain what your rights are in this connection. 
You know them - would you want an explanation now of appeal. 

I think we could - it would save your time sir. | 
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I think he understands he will have a copy of the transcript. 

Oh yes. 

Fine. 

Alright, we'll close the hearing then. 

Thank you very much Captain. 

I hope that somehow you can resolve this problem in your mind. 

It's not only in my mind Captain but I'd want to resolve it practically , 
I have been at the top of the grade for 7 years and that's a long time 
in an organization where people came in and really went up. The 
escalators have been working in BUSANDA but not for Morton Weiss. 


Mr. Morton D. Weiss 
Di 


Comptroller of BUSANDA 
Second Stage Grievance Hearing 


1. By refe 


Reference (b) sche’ 


d of reference (a) and info 


2. The second stage hearing was convened at 1000 in Room 2147, 


Main Navy, 25 April 1960. However, due to an unusually large workload 
imposed on the Comptroller's Office since this meeting, the necessary addi- 
tional work involved in the processing of the transcription of this hearing 
has been delayed. 


3. In view of the above listed circumstances, it is expected that 2 


resume of this hearing and attendant decision will be furnished prior to 7 
May 1960. Iam sincerely sorry to inform you of the necessity for this de- 
lay and assure you that this will have no bearing on the ultimate outcome or 
decision rendered. 


R. W. CARTER 
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OFFICE MEMORANDUM UNITED STATES GOVERNMENT 
: Captain Robert W. Carter (OD) 25, April 1960 
: Mr. Keith J. Adams (DI) 
From : Morton D. Weiss 


Subject: Second Stage Hearing; Introductory Statement for 
Ref : (a) OD memo of 20 April 1960 


1. This second stage hearing cannot accomplish the purpose con- 
templated for such hearings by NCPI rules because its scope ig already 
so limited by paragraph 4 reference (a) that it will not ever consider what 
is the real basis of this grievance. 


| 
2. The limitation of the scope of the hearing at the first stage ren- 
dered that hearing a farce and that limitation is one of the reasons for this 
appeal. | 


3. The limitation to a 15 day period and the same limitation placed 
on this hearing violate the provisions. of NCPI. 


4, The specific bases for this grievance have been set 
previous correspondence relating thereto. 


/s/ Morton D. Weiss 


Mr. Morton D. Weiss 

D1 

OD 

Second Stage Hearing; schedule for 


(a) Morton D. Weiss memo of 6 April 1960 
(b) OD memo of 12 April 1960 
(c) Morton D. Weiss memo of 15 April 1960 


1. By reference (a), you requested a second stage hearing on four 


grievances, cited as paragraphs a, b, c, and d. 


2. Reference (b) informed you that the grievances cite(l as para- 
graphs a, b, and c of reference (a) had been discussed at the first stage 
and could not be the subject of the second stage hearing unless you cited 
specific examples of the grievances. 


3.: Your reply in reference (c) fails to cite specific examples as 
you were requested. 

4. This is to advise you that a second stage hearing will be con- 
ducted on 22 April 1960 at 0900 in Room 2143 Main Navy, for the purpose 
of discussing paragraph d of reference (a). 
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5. The grievances listed as paragraph a, b, and c of reference (a) 
will not be discussed at the hearing unless, before the hearing, you have 
furnished the information requested in reference (b), viz., specific examples 
of occurrences within the time limits set by regulations and the corrective 
action sought in each case. : 


R. W. CARTER 
————— 


OFFICE MEMORANDUM UNITED STATES GOVERNMENT 


: Captain Robert W. Carter, 
Comptroller (OD) 15 April 1960 
Mr. Keith J. Adams (D1) 
Morton D. Weiss 


Second Stage Grievance Hearing; request for 


{a) NCPI 80.2(3)c 
(b) NCPI 80.2(3)d 
(c}) OD memo of 12 April 1960. 


1. Your attention is respectfully invited to reference (a) which 
states that: "Ifthe matter has not been settled to the employee's satis- 
faction at the first stage, the employee, if he so desires, may address his 
appeal orally or in writing to his shop master, senior civilian supervisor , 
or division director.” 


provides in part: 

sion director does 

employee, 

The employee shall be 

tion as provided by NCPI 

sent his side of the case, shall be informed of 

to management's position in the case, and shall have the right to reply 
thereto and to question witnesses at the hearing.” 


first stage there we 
hearing 2 farce; in fact, these very restrictions are one 
the appeal at this stage. 


Morton D. Weiss 


Copy to: 
Earl J. Lombard, Esq., 
Mr. John C. Dellinger 


ES 
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OD 
Mr. Morton D. Weiss 12| April 1960 
D1 
OD 
Second Stage Grievance Hearing; request for 


(a) John W. Melnik memo of 21 March 1960 
(b) Morton 1). Weiss memo of 6 April 1960 
(c) NCPI 80.2-1 


1. On 17 March 1960 you were granted a first stage grievance 
hearing. The results of this hearing were made known to you by reference(a). 


2. Reference (b) disregards the results of the first stage hearing. 
During the course of the hearing: 


| 
a. You failed to give any specific instance of disc ination 
insofar as promotions are concerned. | 


b. You failed to give any specific instances of reprisals. 


c. You cited two alleged examples of failure of your super- 
visor to communicate with you. However, in both instances your immediate 
supervisor had discussed these matters in detail with you. In/addition, he 


stated that he would make every attempt to improve communications, and 
in reference (b) you acknowledge improvement in this matter. 


d. You cited one example of what you considered to be a spe- 
cific threat. This grievance could not be resolved at the first stage since 
it was not directed at your immediate supervisor who conducted the first 
stage hearing. | 


8. Your attention is again invited to the provisions of reference (c). 
If you wish to be heard on the matters listed as paragraphs 1 a and b in 
your memo of 6 April 1960, you must furnish specific examples of your 
grievances and the corrective action desired. This was not done at the 
first stage hearing. These two matters cannot be made the subject of a 
second stage hearing unless you cite specific examples as required by re- 
ference (c). As stated in paragraph 2 above, the matter referred to in para- 
graph 1 c of your memo of 6 April 1960 was resolved at the hearing. This 
matter cannot be made the subject of a second stage hearing unless you 
cite further examples of failure of supervisors to communicate with you. 


4. If no further reply is received from you by close of business 
Monday, 18 April 1960, a second stage hearing will be scheduled to dis- 
cuss paragraph 1 d of your memo of 6 April 1960. | 


R. J. EVERETT (for) 
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OFFICE MEMORANDUM UNITED STATES GOVERNMENT 


Captain Robert W. Carter, 6 April 1960 
Comptroller of BUSANDA 


Mr. Keith J. Adams, (D1) 
Morton D. Weiss 
Second Stage Grievance Hearing, Request for 


{a) Memo from Captain R.W. Carter, BuSandA Comptroller 
of 26 March 1960 
(b) NCPI 80.2-1 


1. Pursuant to paragraph 5 reference (a) and in conformance with 
requirements of reference (b) the following supplementary information is 
submitted: 

a. A cessation of the discrimination against me insofar as 
promotions are concerned is respectfully requested. 


b. A cessation of the reprisals that have been inflicted upon 
me and which continue to be inflicted upon me since the initiation of the 
earlier grievance is respectfully requested. 


% ¢. Acessation of the failure of supervisors to discuss matters 
affecting work assignments is respectfully requested although there has 
been some very recent improvement in this area subsequent to the filing 
of the present grievance. 


d. A cessation of the threats that have been levelled against 
me and which have continued is respectfully requested. 


2. The remedy requested is that I be accorded the same and equal 
treatment that has been accorded every other employee in the Bureau of 
Supplies and Accounts and particularly in the Work Measurement Section 
(formerly Branch). 

Copy to: Morton D. Weiss 


Earl J. Lombard, Esq. 
Mr. John C. Dellinger. 
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OFFICE MEMORANDUM UNITED STATES GOV. ERNMENT 


To : Captain Robert W. Carter (OD) 23 March 1960 


Mr. John W. Melnik (D111) 
Mr. Irving H. Hullings (D11) 
Mr. Keith J. Adams (D1) 


From : Morton D. Weiss 

Subject: Second Stage Grievance Hearing, Request for | 

Ref : (a) John W. Melnik memo to M. D. Weiss of 21 March 1960 
1. Reference (a) deals with First Stage Grievance Hearing. 


2. First Stage Grievance hearing has not been satisfactory. Review 
of First Stage Grievance Hearing proceedings leads to this conclusion. 


3. As provided in Navy Civilian Personnel Instructions 80 and in 
conformance with paragraph 7 ref (a) I respectfully request a Second Stage 
Greivance Hearing. | 


4. Attention is called to scheduled annual leave during the week 
of 22 March 1960. 


Morton D. Weiss 
Copy to: 
Earl J. Lombard, Esq. 


Morton D. Weiss 

Di 

Comptroller of BUSANDA 

Morton D. Weiss, grievance appeal of 


(a) Earl J. Lombard ltr to Chief, BUSANDA of 1 March 1960 
(b) John W. Melnik memo to M. D. Weiss of 21 March 1960 

(c) Memo from Morton D. Weiss of 23 March 1960 
(a) NCPI 80.2-1 | 


1. By reference (a) you requested a first stage grievance hearing. 


2. Reference (b) contains a summary of the first stage hearing, 
additional detailed information, and the decision reached. | 


3. By reference (c) you requested a second stage grievance hearing. 


4. In view of the additional information and decision provided in 
reference (b), your attention is invited to the provisions of reference (d) 
which states, "at each stage in the grievance procedure, the employee is 
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expected to state specifically why he is aggrieved and the corrective action 
which he seeks." 


5. As soon as you furnish the required information, a second stage 
hearing will be scheduled. 


R. W. CARTER 
Copy to: Captain, SC , USN 
OY Comptroller of BuSandA 
Y24 


Morton D. Weiss Dii 
John W. Melnik, immediate supervisor 21 Mar 1960 
First Stage Grievance 


Ref : (a) Earl J. Lombard ltr to Chief, BUSANDA of 1 March 1960 
{b) Chief, BUSANDA ltr to M. D. Weiss of 11 March 1960 


1. Reference (a) is 2 statement of your grievance. 


2. In accordance with paragraph 3 of reference (b), 2 first stage 
hearing was held Thursday , 17 November 1960 at 1030 hours in Room 2049 
Ariex. Present were Mr. John W. Melnik, immediate supervisor, Mr. 
Morton D. Weiss, employee; and Mr. John Dellinger, fellow employee re- 
presentative. 

3. The following is a summary of what transpired at the meeting. 


Mr. Melnik stated that he had reference (a) and (b) and that he 
understood that there were four (4) areas of grievance: (1) Promo- 
tion, (2) Reprisals, (3) Failures to Communicate, and (4) Threats. 
He further stated that in order to perform his responsibility at the 
first stage, he would need to know answers to questions regarding 
the four grievance areas, such as, Who?, Where ?, When?, How ? 
and Why? In addition, he stated that the alleged acts which occurred 
should be from 21 January 1960 to the present time, which is the 
fifteen (15) day period prior to Mr. Weiss' filing of a grievance. 

He further emphasized that the fifteen (15) day limitation for filing 
a grievance does not limit an employee's right to submit evidence 
concerning events occurring previous to the alleged unfair action 
or decision which he believes pertains to his grievance. 


Mr. Weiss stated that the acts have occurred for several years and 
did not agree that a fifteen (15) day limitation applied. 


Each specific area of grievance was then discussed as follows: 
(1) Promotion. 
Mr. Weiss stated that he could not list a specific incident since 
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21 January 1960 since, to his knowledge, no jobs have been filled within 
the organization since that date. 


(2) Reprisals. | 


Mr. Weiss stated that he could not think of any specific reprisal 
action that had occurred since 21 January 1960. | 


(3) Failures to communicate. | 


Mr. Weiss stated that a failure to communicate with him was 
brought to his attention by a telephone call 2 March 1960 fromione of the 
operating divisions of OS. This was in reference to proposed changes to 
the Allowance List Functions reported by Supply Demand Control Points. 


Mr. Melnik stated that he had discussed this area of reporting 
with Mr. Weiss in reference to reviewing a discussion of this same sub- 
ject by Mr. Weiss with field personnel at OSO and SPCC, Mec sburg, 
Pa, Mr. Weiss stated that he did not recall the discussion. _ 


Mr. Weiss then cited another failure to communicate as an 
incident that occurred in reference to providing information to ONM on 
28 December 1959. 


Mr. Melnik stated that he could not understand how this incident 
could be cited as a failure in communication between himself and Mr. Weiss 
inasmuch as Mr. Weiss had spent two or three hours with Mr. Melnik in 
searching for information which was subsequently passed on to the ONM 
office. | 


Mr. Melnik then stated that there were some positive acts of 
communication between himself and Mr. Weiss, such as participation by 
Mr. Weiss in meetings with field personnel from both MMSA and MPSA. 


Mr. Weiss agreed that these were positive communications and 
that communications, since Mr. Melnik became his supervisor, have im- 
proved over the past. He also stated that more positive communications 
would be desired. | 


Mr. Melnik then stated that he would make every attempt to 
improve communications further and that he would keep some chronological 
file of these communications. 


| 
Mr. Melnik then asked for any other occurrences of failure 
to communicate. 
Mr. Weiss stated that incidents were "legion" prior to Mr. 
Melnik's time, but did not give any specific incident. | 


(4) Threats. 


Mr. Weiss cited only one specific threat which he stated was 
made by Captain Carter on 29 January 1960 in the Di office. | Present at 
this incident were Captain Carter, Mr. Weiss, Mr. Adams, Mr. Hullings, 
and Mr. Melnik. Mr. Weiss stated, "Captain Carter indicated that unless 
I support these allegations, these men have a basis for action against you." 

| 
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Mr. Melnik stated that he did not interpret Captain Carter's 
remark as a threat, but rather as a statement of fact, in which NCPI 45.2-4 
states that an employee will be held responsible for statements he makes 
about employees, supervisor or officials. 


4. The following additional information is provided to you to show 
additional areas of positive communications which I believe indicate my and 
my supervisors desire to keep you informed of pertinent situations as they 
occur in the various programs. 


1 - My discussion with you 16 March 1960 in reference to ASO's 
reporting under Industrial Mobilization Planning. 


2 - My discussion with you and other staff members on Policy 
Council minutes on 17 March 1960. 


3 - Mr. Hullings staff meeting held with Mr. Weiss, Mr. Melnik, 
Miss Hoffman and Mr. Eucare on 18 March 1960. 


4- My discussion with you in the beginning of February 1960 on 
NC&TO reduced reporting for which you have prepared some 
preliminary recommendations. 


Our joint work and discussion in Angust 1959 in reference to 
overall system indicators for Supply Demand Control Points. 


Your attendance, for six weeks, of a Management Engineering 
Course on Engineered Time Standards in November and Decem- 
ber 1959. This participation on your part was designed to give 
you information which would assist you should these two pro- 
grams become integrated into one reporting system. 


Your attendance at a meeting with NSC, Bayonne personnel in 
reference to the AIR program on 11 January 1959. 


The field trip we both took on 18 and 19 January 1960 to GSSO, 
Philadelphia, Pa., to establish some reporting for MISA effort 
and the meetings held by Mr. Hullings in briefing us for the trip. 


Our discussion inthe later part of December 1959 in reference 

to letters I had originated (while you were at school) to SPCC 

and SUPRPSO in regard to reporting under Initial Programming 

for EDPM; Management and Planning; Office Services and Training. 


The work you and other members of the staff did for two separate 
trips which were being made by the Assistant Secretary of the 
Navy (Material) back in October and January. 


My discussion with you of my first field trip visit to ESO. We 
discussed personnel visited, my impressions, and the fact that 
so much time was spent with the Technicians discussing one 
area (Allowance Lists). 


Our many discussions of the different methods used in estimat- 
ing man power requirements for various NCL's. 


| 
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13 - Our discussion of reporting of Change Notices. This informa- 
tion was required for the OS Committee on Reduction of Change 
Notices in the beginning of February 1960. 
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5. After full and fair consideration of all the facts, as presented 
above in paragraphs 3 and 4, I have come to the following decision in each 
of the four areas of your grievance: 


Promotion - no specific incident cited. 
Reprisal - no specific incident cited. 


Failure to communicate - Based on my explanation of the two spe- 
cific incidents you cited and the additional 
positive communications I have cited in 
paragraph 4 above, I feel communications 
are adequate. No other specific incidents 
were cited. However, as I stated in our 
meeting and reiterate again, I will make 
every attempt to further improve com- 
munications between us. 


Threats - I did not interpret Captain Carter's remarks of 29 January 
1960 as a threat to you. 


6. Based on the above, your appeal is not sustained. 


7. If this matter has not been settled to your satisfaction, you may 
address your appeal to the Comptroller of BUSANDA, Captain R.W. Carter, 
who will arrange a second stage hearing. This appeal should be made within 
three (3) working days. 


John W. Melnik 
Copy to: 
OY, OD, Di, Dil 


Mr. Morton D. Weiss 
Statistics Division 
Bureau of Supplies and Accounts 


Dear Mr. Weiss: | 


Lhave a letter of 1 March 1960 from Mr. Earl J. Lombard in which 
he has outlined in your behalf statements of your grievance and the corrective 
action desired in the four specific areas cited. 


In reviewing the statements of your grievance I consider it appro- 
priate that the grievance be initiated at the first stage in order to facilitate 
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settlement of the grievance in accordance with the Navy Department griev- 
ance procedure. 


I have been informed that your immediate supervisor, Mr. John W. 
Melnik, is on 2 field trip, but will be available during the week of 14 March 
1960. He will be instructed to get in touch with you and to set a time at 
your convenience. 


As provided by Navy Civilian Personnel Instructions, you may be 
represented at the first stage by any fellow employee of your choice who 
is willing to represent you. A fellow employee is defined as an employee 
on the same activity payroll as the aggrieved employee. 


Be assured that every effort will be made to settle your grievance 
promptly at the earliest possible stage. 


Sincerely yours, 


L. P. KIMBALL, JR. 
Rear Admiral, SC, U.S. Navy 
Acting Chief of Bureau 


Y 24 
Mr. Ear! J. Lombard 11 Mar 1960 
Suite 303 Mercury Building 
20th and K Streets, N. W. 
Washington, D. C. 


Dear Mr. Lombaré& 


I have your letter of 1 March 1960 regarding the grievance of Mr. 
Morton D. Weiss. 


I have written to Mr. Weiss directly since he is ina position to 
arrange the date of the first stage hearing to be held at his convenience. 


Acopy of my letter to Mr. Weiss is enclosed for your information. 
Sincerely yours, 


L. P. KIMBALL, JR. 
Rear Admiral, SC, U.S. Navy 
Enclosure: Acting Chief of Bureau 
Letter to Mr. Morton D. Weiss 
dtd 11 Mar 1960 
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Law Offices 
EARL J. LOMBARD 
Suite 303 Mercury Building 
20th & K Streets, N.W. 
Washington 6, D.C. 


March 1, 1960 


Rear Admiral James W. Boundy, SC, USN 
Chief, Bureau of Supplies and Accounts 
Department of the Navy oe 
Washington 25,D.C. 


Dear Sir: 


Thank you for your letter of February 29, 1960 relating to a griev- 
ance of Mr. Morton D. Weiss. | 


In his letter to you under date of February 12, 1960, Mr. Weiss 
attached a document labeled "Basis of Grievance." It seems to me that 
this is a specific statement of his grievance and that it clearly indicates 
the corrective action he desires. However, in the event that you think it 
requires further clarification, permit me to say that he wantg a cessation 
of the descrimination against him insofar as promotions are concerned; 
he wants a cessation of the reprisals that have been inflicted upon him 
since he initiated the earlier grievance procedure; he wants a cessation of 
the failure of his supervisors to discuss matters affecting his work assign- 
ments with him; he wants a cessation of the threats that have been leveled 
against him. | 


If further information is required to enable you to decide the stage 
at which this grievance should be initiated, please call upon me. 


Sincerely yours, 
/s/ Earl J, Lombard 


Mr, Earl J. Lombard 29 Feb 1960 
Suite 303 Mercury Building | 
20th and K Streets, N. W. | 
Washington 6, D.C. 


Dear Mr. Lombard: | 


I have your letter of 23 February regarding a grievance which 
Morton D. Weiss, an employee of this Bureau, proposes to initiate. 


I can only reiterate what Captain Carter said to Mr. Weiss in his 
memo of 19 February. There must be a statement of a specific grievance 
and of the corrective action desired. Neither has been received. No final 
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decision can be made as to the stage at which the grievance should be init- 
iated until its specifics are known. 


Grievance procedures both in and out of the Government frequently 
require supervision and management to review their own earlier decisions. 
However, this is largely an academic question in Mr. Weiss’ case until a 
specific statement of his grievance and the desired corrective action is 
forthcoming. 


You may be sure that Mr. Weiss will be allowed and encouraged 
to exercise all of his rights when he complies with the basic requirements 
of the Navy Department grievance procedure. 


Sincerely , 


J. W. BOUNDY 
Rear Admiral, SC, US.N. 
Chief of Bureau 


EARL J. LOMBARD 
Suite 303 Mercury Building 
20th & K Streets, N.W. 

Washington 6, D.C. 


February 23, 1960 


Rear Admiral James W. Boundy , SC, USN 
Chief, Burean of Supplies and Accounts 
ent of the Navy 
Washington 25,D.C. 
Dear Sir: 
Your attention is invited to a letter addressed to you by Mr. Morton 
D. Weiss, Statistics Division, Bureau of Supplies and Accounts under date 


of February 12, 1960, in which Mr. Weiss asked your consideration, as 2 
third stage grievance, of the facts submitted therewith. 


This letter appears to have been referred to Captain R. W. Carter 
for reply since Mr. Weiss did receive a reply thereto from Captain Carter 
under date of February 19, 1960. In his reply, Captain Carter suggests 
that the exception to normal procedures provided for in NCPI 80.2-1 does 
not apply and that Mr. Weiss should initiate a grievance procedure at the 
first and second stages. 


Admiral, I submit that this does not make sense. It is the actions 
of the first and second stage supervisors which gave rise to the grievance. 
Are they, nevertheless, to be the judges of the propriety of their own 
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actions? This is what would be the case in first and second stage griev- 
ance procedures. 


Contrary to the statement contained in Captain Carter's letter, it 
is extremely clear that the provisions of NCPI 80.2-3 apply to Mr. Weiss’ 
case. Permit me to cite NCPI 80.2-3(a) General Statement: " ituations 
may arise in which there would be little point in processing a grievance 
through any one or more of the first three stages of the procedure and 
the purposes of both management and the employee would be best served 
if the grievance were initiated at some stage other than the first. In situa- 
tions which warrant such exception to normal procedure, the grievance 
may be initiated at an appropriate higher stage." 


There can be no doubt that "there would be little point in processing 
a grievance” at stages where the judges were the people who caused the 
grievance to arise. 


It appears that Captain Carter's letter requests more detailed in- 
formation concerning the grievance. I submit that the statements contained 
in the attachment to Mr. Weiss' letter give more than enough detail. Should 
he be required to set forth all of the evidence at this point? 


I am sure that your sense of fair play. will oblige you to grant Mr. 
Weiss' request for consideration of his grievance at the third stage. 


Sincerely yours, | 
/s/ Earl J. Lombard 


| 
| 
Morton Weiss 19 Feb 1960 


OD 


Letter (2/12/60) to Chief, BUSANDA, Claiming Grievances 
Against OD Management 


1. Your letter to the Chief of the Bureau has been turned over to 
me for appropriate action. If and when it becomes necessary to review 
that action in the exercise of your rights, it will be reviewed by the Chief 
or Deputy Chief. | 


| 
2. It appears from your letter that you wish to initiate a grievance 
at the third stage. Provisions for such action are outlined in NCPI 80.2-3, 
‘in situations which warrant such exception." It is not clear that such a 
situation exists in your case. As indicated in NCPI 80.2-1 the employee 
is expected, at each stage in the grievance procedure, "to state specific- 
ally why he is aggrieved and the corrective action which he seeks," You 
have not taken either of these steps. I suggest that you reduce to specific 
written statements why you are aggrieved. The basic evidence for each 
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grievance should be briefly stated. (It is anticipated that matters covered 
by the decision of the SECNAV letter to you of 12 September 1959 will not 
be reviewed at this time.) In addition, it is necessary that you state in 
specific terms what corrective action you desire for each grievance. 


3. The services of the Employee Relations Officer in Y.24, Room 1050 
Ariex, are available to assist you in the preparation of your grievances. 
When you have stated specifically why you are aggrieved and what specific 
corrective action you desire, you may pursue your grievance through the 
normal stages outlined in NCPI 80.2-1 b, c,d and e. During the first two 
stages you may be represented by "any fellow employee” as indicated in 
NCPI 80.2-1a{1). 


R. W. CARTER 
Captain, SC, USN 
Comptroller of BuSandA 


MORTON D. WEISS 
3140 Wisconsin Avenue 
Washington 16, D.C. 


February 12, 1960 
Rear Admiral James W. Boundy , SC, USN 
Chief, Bureau of Supplies and Accounts 
Department of the Navy 
Washington 25, D.C. 


Dear Admiral Boundy-: 


The attached grievance is submitted to you for your consideration 
under NCPI at the third stage. The subject matter of my grievance has 
of supervision subordinate to you with the re- 
to me. I have made several efforts to present 


and significance of the new 
grievanc attention to the end that official policies 
end directives of this Bureau and The Secretary of the Navy may be carried 
out with the effectiveness which you and the Secretary seek and to which 
you and the Secretary are entitled as Chiefs of the Bureau of Supplies and 
Accounts and of the Navy. 


I respectfully r 
ance procedure be waiv 
parties concerned in view of the v 
that an oral hearing be scheduled in accordance with 
stage. The purpose of this oral hearing is for the prese 
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the development of conclusions and a decision by you. Earl J. Lombard, 
esq., will serve as my counsel in this proceeding. His advisor will be 
Mr. Grant R. Sykes. 


Respectfully yours, 


/s/ Morton D, Weiss 

Statistics Division | 

MDW: dmc Bureau of Supplies and Accounts 
Enclosure 


MORTON D. WEISS 
3140 Wisconsin Avenue 
Washington 16, D. C. 


Basis for Grievance 


During my 7 1/4 years of employment in the Bureau of Supplies 
and Accounts I have remained a grade GS-11. When I entered on duty in 
the Bureau, I was already in the top of the grade. During this riod, I 
have been actively interested in increasing the effectiveness of my service 
by diligent attention to my duties and by seeking more responsible duties 
and positions up to and including GS-14 in the management analysis ‘series 
and other supply management series. : 


During the past year all staff members in the Branch where I work 
have been promoted except me. This is viewed as reprisal for my filing an 
earlier grievance. The grade level of the Branch has been raised and there 
have been and there will be vacancies filled at higher levels. Not only was 
I not promoted but I was reassigned under a revised job description with 
definite limiting effect and prospect. All of this was initiated after I had 
instituted grievance proceedings. | 


| 
The same adverse forces complained of earlier have continued to 
work against me. I have been openly discriminated against in romotion 
in my own division. Threat, intimidation, innuendo and derision are no 
longer concealed. The spirit of the decision of the Secretary of the Navy 
has been flaunted. 


On December $1, 1959 I addressed a memorandum via channels to 
the Comptroller on the subject of "Communications between staff" as they 
affect my personal performance. Preliminary discussions were held at 
each supervisory level. Late on January 29, 1960 the Division Chief called 
a meeting at which my supervisors were present. After this was in pro- 
gress for a while, the Division Chief asked the Comptroller to'come in. 
Latter joined meeting briefly: Meeting adjourned with resumption scheduled 
for February 1, 1960. Such resumption has not yet taken place. 


Enclosure (1) | 
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DEPARTMENT OF THE NAVY 
Bureau Of Supplies And Accounts 
Washington 25, D.C. 


In Reply Refer To: Y24, LL/1/Weiss, 21 September 1959 


From Chief, Bareau of Supplies and Accounts 
Ta Chief of Industrial Relations (OIR Code 217) 


Sabf Fourth stage grievance appeal of Morton D. Weiss 
Enci: {i} Copy of FIRST ENDORSEMENT on SECNAV itr of 12 Sep 1959 


Ref {a) SECNAY ltr of 12 Sep 59 to Chief Bureau of Supplies and 
Accounts 


1. Reference (a) requested a brief report of action taken on subject 
appeal. 
2. Enclosure (1) is a copy of endorsement advising Mr. Weiss of 
action taken. 
/s/ Harold E. Finnegan 
Director, Bureau Civilian Personnel 
Division 
By direction of Chief, 
Bureau of Supplies and Accounts 


X 
, 


From: Secretary of the Navy OIR 205: hvs _ 
Ta Morton D. Weiss 12 Sep 1959 
Via: Chief, Bureau of Supplies and Accounts P 


Sab Your grievance appeal of 25 June 1959 from nonselection for 
promotion 


1. Acomplete review of the record in your case has been made. 


2. It has been determined that the material concerning the griev- 
ance you initiated during your employment with the Army and the unofficial 
performance rating dated 17 June 1955, were improperly contained in your 
official personnel folder. It is noted that corrective action concerning the 
record of the grievance you filed while in Army employ has already been 
taken. The Chief, Bureau of Supplies and Accounts has been requested by 
separate correspondence to remove the unofficial performance rating from 
your official personnel folder , and to transfer certain items which are not 
appropriate for inclusion in the permanent side of your folder to the tempor- 
ary side. 

3. It is considered that the presence of these items in your official 
records would not have made the difference between selection and nonselec- 
tion for promotion, as these records would have constituted only a small 
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part of your total employment record which, in turn, would be only one of 
the factors considered in evaluating your qualifications for promotion. 


4, The remaining requests for corrective action contained in your 
appeal to the fourth stage have been found to be without merit and are denied. 


R. E, CRONIN 
Copy to: OIR 161, SECNAV 


Prepared by: 
Walter H. Hand, OIR 205 
PntAnx#1, Rm. 335, Ext. 78882 
$1 August 1959 


Rewritten 10 September 1959 


FIRST ENDORSEMENT on SECNAV ltr of 12 Sep 1959 18 Sep 1959 


From: Chief, Bureau of Supplies and Accounts 
To: Mr. Morton D. Weiss 


Subj: Your grievance appeal of 25 June 1959 from nonselection for 
promotion 


1. Forwarded. 


2. The following items have been removed from your official per- 
sonnel folder: 


a. Unofficial performance rating dated 17 June 1959. 
b. Correspondence with Senators and Congressmen. 
c. Correspondence concerning utilization of your qualifications. 
d. Correspondence concerning unsuccessful attempts at pro- 
motion. | 
e. Correspondence concerning beneficial suggestion. 


L. P. KIMBALL, JR. 
Deputy and Assistant Chief of Bureau 
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From: Secretary of the Navy 12 Sep 1959 
Ta Chief, Bureau of Supplies and Accounts 


SabF: Fourth stage grievance appeal of Morton D. Weiss 
{a) NCPI 130.9 
Enck (1) Official personnel folder of Morton D. Weiss 
i. Sabject appeal has been reviewed and sustained in part. 


2. It is considered that the record of the grievance initiated by 

Mr. Weiss during his employment with the Department of the Army and . 
the unofficial performance rating of 17 June 1955, were improperly con- 
tained in Mr. Weiss' personnel folder. Although the former has already 
been removed, the latter is still contained in Mr. Weiss' official personnel 

be removed. This letter document should not have been 

> as he was not informed of the unofficial rating. 

Moreover, this document should not have been retained in the folder unless 
there were good reasons for doing so. The record shows no reason for 
retaining this document as 2 part of Mr. Weiss' permanent record. The 
provisions of reference (a) apply. 


3. Review of Mr. Weiss’ official personnel folder also discloses 
that a number of items are improperly filed on the right, or permanent 
side of the folder, including correspondence concerning beneficial sug- 
gestions, correspondence with Congressmen and Senators, correspondence 
concerning the utilization of Mr. Weiss’ qualifications, and concerning his 

attempts to secure promoton. These items should either 
be removed from the folder entirely or transferred to the left, or tempor- 
ary side of the folder. 


4. Abrief report of the action taken should be sent to the Chief of 
Industrial Relations. 
5. Enclosure (i) is returned. 


R. E. CRONIN 
By direction 
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GRIEVANCES AND COMPLAINTS 
=~ NOM wat 


d. Group grievances. -- Experience has indicated the necessity of 
drawing a distivetion between individual grievances and those involving more 
general issues which are normally the subject of consideration by manage- 
ment and groups of employees or their representatives. Matters affecting 
general working conditions and which may be matters of employee interest 
are not, per se, grievances. Matters of such general concern which have 
broad application, such as those regarding general policy, administrative 
practices, and working conditions, are not appropriate for under 
this grievance procedure; they fall more properly within the sification. 
of matters to be dealt with by management in their group dealings with em- 
ployees as outlined in NCPI 60. 


1-4, MANAGEMENT'S RESPONSIBILITY. -- The recognition and 
correction of causes of grievances are fundamental and majaH responsibilities 
of management. Management of activities shall insure that the procedure 

for initiation and disposition of grievances is brought to the attention of and 
made available to all employees. Activities shall also insure that all levels 
of supervisors are trained in their responsibilities incident to this procedure 
and that the handling of all appeals under this procedure is in strict com- 
pliance with the provisions contained herein. Every effort shall be made to 
settle grievances promptly at the earliest possible stage. When the appeal 

is not sustained, the employee shall be advised of the reason by citing regu- 
lations or directives or reasoning upon which the decision is based and by 
clearing up any apparent misunderstanding of facts or circumstances which 
may have given rise to the grievance. The Grievance Procedure Chart, 
NAVEXOS P-1352 (NCPI 80.8-Encl. 1) shall be posted conspicuously in all 
activites. It is available through established supply channels. 


1-5. CONDUCT OF SUPERVISORS AND EMPLOYEES IN GRIEVANCE 


a. Supervisors and other activity officials have the ht to expect 
that a grievance will be bona fide and that it will be asserted in temperate 
and reasonable terms. The aggrieved employee has an equal |right to expect 
that activity officials will not adopt or carry over into daily working rela- 
tions attitudes of hostility. All persons concerned with a grievance must 
assume responsibility for conforming to appropriate standards of personal 
conduct or incur the risk of disciplinary action. Further, the employee en- 
gaged in the grievance proceedings must assume responsibility for the de- 
portment, and assertions of his representative. 


b. The provisions in NCPI 45.2-4, concerning employees' false or 
unfounded statements which slander or defame other employees, supervisors, 
or officials, apply also to grievance proceedings. 


GOVT's EX. NO. 2 


SECTION 2, PROCEDURE 


SSS 
Paragraph No. 
Stages in procedure 2-1 


Grievance Advisory Committee 2-2 
Exceptions to procedure 2-3 
Nonconformity with procedure 2-4 
Disposition of appeals when the appellant 
separates from the naval activity 2-5 


2-1. STAGES IN PROCEDURE. -- The following stages in the 
grievance procedure are established for all employees in the field and de- 
partmental service. While in the interest of prompt solution of grievances 
this procedure does nct contemplate action by all supervisors between the 
immediate supervisor and the commanding officer, it is assumed that such 
i will be consulted and informed concerning action 

wees under their general jurisdiction. At each 
! , the employee is expected to state specific - 
ally why he is aggrieved and the corrective action which he seeks. Refusal 
by the employee to give this information may be considered cause for re- 
jecting his appeal. 
a. Employee representatives. 


(1) At the first and second stages, the employee may be repre- 
sented by any fellow employee of his choice who is willing to 
represent him. A fellow employee is defined as an employee 
on the same activity payroll as the aggrieved employee. 

(2) * At the third stage, the employee may be represented at 


the hearing by any two persons of his choice who desire to re- 
present him. * 


22 May 1959 
Cc. 8. 811 


GOVT'S EX. NO. 3 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MORTON D. WEISS, 
Plaintiff 


vs. 


) 
; Civil Action No. 4200-60 
HON, WILLIAM B, FRANKE, ) | 
Secretary of the Navy ) | 
) | 

and ) 

) 

) 


RADM JAMES W. BOUNDY, 
Chief, Bureau of Supplies and Accounts, 
Department of the Navy, 

Defendants. ) 


AFFIDAVIT OF CARL E. AUVIL | 


and comes, Carl E, Auvil, who, being duly sworn, doth depose and saith, 

1. That, I, Carl E. Auvil, am Director, Bureau Civilian Personnel 
Division, Bureau of Supplies and Accounts, Department of the Navy. 

2. That, among the many responsibilities of my present position, is 
that of custodian of personnel records of all civilian personnel in the Bureau 
of Supplies and Accounts, including those relating to Morton D. Weiss, the 
plaintiff in the within action. | 

3. That although the said Mr. Weiss on 11 May 1960 made an applica- 
tion to RADM James W. Boundy, Chief, Bureau of Supplies and Accounts, 
for a third stage hearing in connection with the grievance under consideration 
in the within action, a diligent search of all records fails to disclose that 
Mr. Weiss did state specifically why he was aggrieved and the corrective 
action which he sought. 

/s/ CARL E, AUVIL 


[Filed April 26, 1961] 
ORDER 


This cause having come on for hearing upon defendants' motion for 
summary judgment or, in the alternative to dismiss, and upon plaintiff's 
cross-motion for summary judgment, memoranda of points and authorities 
in support thereof and in opposition thereto, and the Court having considered 
said motions, affidavits and exhibits filed therewith, the pleadings herein, 
and having heard argument in open Court, and it appearing to the Court that 
there exists no genuine issue as to material fact and that defendants are en- 
titled to judgment as a matter of law, it is this 26th day of April, 1961, 

ORDERED that defendants’ motion for summary judgment or, in the 
alternative, to dismiss be, and the same is hereby, granted and, it is 

FURTHER ORDERED that plaintiff's cross-motion for summary judg- 
ment be and the same is hereby denied, and it is 

FURTHER ORDERED that the complaint be and the same hereby is 
dismissed. 


/s/ Matthew F. McGuire 
United States District Judge 


NO OBJECTION AS TO FORM: 


/s/ David M. Klinedinst 
Attorney for Plaintiff 


[Filed June 21, 1961] 


NOTICE OF APPEAL 


Notice is hereby given this 21st day of June, 1961, that Morton D. 
Weiss, plaintiff hereby appeals to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court entered on the 26th day 
of April, 1961 in favor of defendants, Hon. William B. Franke, et al against 
said plaintiff, Morton D. Weiss. 


/s/ David M. Klinedinst 
Attorney for Plaintiff 


x“* * 
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[Filed June 22, 1961] 
MOTION TO SUBSTITUTE SUCCESSOR OF PUBLIC OFFICERS 


Plaintiff moves the Court for leave to substitute John D. Connally 
as party defendant in place of William B. Franke and to substitute Real 
Admiral John W. Crumpacker, U.S.N., as party defendant in place of Rear 
Admiral James W. Boundy, U.S.N., on the ground that this action was com- 
menced as an action against William B. Franke and Real Admiral James 
W. Boundy, U.S.N., in their official capacities as Secretary of the Navy and 
Chief, Bureau of Supplies and Accounts, Department of the Navy, respectively, 
since which time the said William B. Franke, on January 20, 1961, has been 
succeeded by John D. Connally as Secretary of the Navy and since which 
time the said Rear Admiral James W. Boundy, U.S.N., on May 24, 1961, has 
been succeeded by Real Admiral John W. Crumpacker as Chief, Bureau of 
Supplies and Accounts, Department of the Navy. 


/s/ David M. Klinedinst 


Attorney for Plaintiff 
eee 


[Filed June 23, 1961] 
ORDER SUBSTITUTING SUCCESSORS OF 
PUBLIC OFFICERS AS PARTY DEFENDANTS 
This cause was heard on motion of plaintiff for leave to substitute 
John D. Connally as party defendant herein for defendant William B. Franke 
and for leave to substitute Rear Admiral John W. Crumpacker, US.N., as 
party defendant in place of Real Admiral James W. Boundy, U.S.N., and it 
appearing to the Court that this is an action against the Secretary of the 
Navy and the Chief, Bureau of Supplies and Accounts, Department of the Navy, 
in their official capacities, and that since the commencement of the action 
the said John D. Connally has succeeded the said William B. Franke as the 
Secretary of the Navy, and the said John W. Crumpacker, USN., has suc- 


ceeded the said Real Admiral James W. Boundy, U.S.N., as Chief, Bureau of 
Supplies and Accounts, Department of the Navy, it is 
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ORDERED, that plaintiff have leave to substitute John D, Connally for 
William B. Franke and for leave to substitute Rear Admiral John W. Crum- 
packer, U.S.N., for Rear Admiral James W. Boundy, U.S.N., as defendants 
herein. 


/s/ Luther W. Youngdahl 
United States District Judge 


[Filed Angust 10, 1961] 


UNITED STATES CIRCUIT COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


MORTON D. WESS, 
Appellant 


vs. No. 16517 


JOHN D. CONNALLY, 


Secretary of the Navy, et al, 
ees 


STATEMENT OF RECORD TO BE PRINTED 
IN JOINT APPENDIX BY APPELLANT 


Appellant submits that the record in the lower Court will be printed 
except (1) the memorandum of points and authorities in support of defendants' 
motion for summary judgment, and (2) the memorandum of points and authori- 
ties in support of plaintiff's cross motion for summary judgment. 

/s/ David M. Klinedinst 
Attorney for Appellant 


*** 
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inthe United States Court of Appeals 
For the District of Columbia Circuit 


No. 16,517 | 

| 

Morton D. Weiss, Appellant 
v. 


Jon D. Connayy, 
Seerctary of the Navy, 


and | 


Rear Apmiman Joux W. Crumracker, U.S.N., 
Chief, Bureau of Supplies and Accounts, 
Appellees | 


On Appeal from the United States, District Court for the 
District of Colamble 


awit H. Onaick, Jz., 
United sae mre of Appeals Assistant Attorney General, 
; or the 
‘ mbia Davin C. AcHESON. 
District of Colt United States Attorney, 


FILED . NOV 151961 Jouny G. LavcHun, JE, 


James C. Cawoop, JR., 


Mi i Attorneys,| ‘Department of Justice, 
Sept dy Washington 25, D.C. 
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QUESTION PRESENTED 


In the opinion of appellees the question presented is: 
Whether the district court correctly dismissed the suit 
for a writ of mandamns where appellees correctly applied 
the Naval grievance procedure in denying a third stage 
grievance hearing to a civilian employee who refused to 
make specifie allegations of grievances and the corrective 


action desired. 


The District Court was Correct in Granting Appellees’ Motion for 
Summary Judgment and in Dismissing the Complaint 


Barone v. Schick, 181 P. 24 47 (C_A. 2) 

Case No. F-726, 43 LERRM 1220 2.2.2... 2... ce eee ee eee eee cece eee 

Laughlin v. Reynolds, 90 U.S. App. D. C. 414, 196 FP. 2a 863 

Magnavoc, In re, 35 L.A. 237 

United States ex ret Cordin v. Doyle, 68 App. D. C. 100, 93 F. 2d 646 .. 

United States ex ret Greathouse v. Hurley, 61 App. D. C. 360, 63 F. 2a 
137, affirmed sub nom. United States ex ret Greathouse v. Dera, 
299 Us BE SES ie cecoescwetowsgdasde cs tase sows wenlscekeawemwenee 

United States ex ret Simons v. Hines, 63 App. D. C. 55, 69 F. 2d 229 .. 

United States ez ret Stowell v. Deming, 57 App. D. C. 223, 19 F. 2d 
697, certiorari denied, 275 U.S. 531 

United States ex rel White v. Coe, 68 App. D. C. 218, 95 FP. 2d S47 .... 

Vim Electric Co., In re, 48 A LC (N.YS. Ct; NYC Spee. Term) .. 
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Naval Civilian Personnel Instractions (NCPI) 
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80.2-1 
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80.2-1(a) (2) 


80.2-1(e) (1) 
80.2-1(£) (2) 
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Processing of Labor Grievances, 38 Va. L. Rev. 385 -- 


In the United States Court of Appeals 
For the District of Columbia Circuit 


No. 16,517 
Mokrron D. Wess, Appellant 


v. 
Jounx D. Coxrwaly, 
Secretary of the Navy, 
and 
Rear Apia Jonn W. Ceumpacses, U.S.N., 
Chief, Bureau of Supplies and Accounts, 
Appellees 


On Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


Appellant is a civilian employee of the Department of 
the Navy, employed since 1952 as an Organization and 
Methods Examiner in the Bureau of Supplies and Accounts 
(BUSANDA) (J.A. 9). On March 15, 1959, he intiated 
a grievance based principally on non-selection for promo- 
tion. This was found to be without merit, except in that 
certain records were ordered removed from his file at 
his request. 

On February 12, 1960, by letter to Rear Admiral James 
W. Boundy, U.S.N., Chief, BUSANDA, appellant initiated 
a second grievance action under the authority of Naval 
Civilian Personnel Instruction, Instruction 80 (renumbered 
as of December 1, 1960, as Instruction 770), and asked for 
an immediate third stage hearing (J.A. 64-65). On Febru- 
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assignments ; 
which had been leveled against him? 
Kimball, Jr., Acting Chief of BUSANDA, informed ap- 
¢ on March 11, that a first stage grievance hearing 
would be held (J.A. 59). 
The first stage heari took place on March 17 before 
*s immediate supervisor, John W. Melnick (J.A. 
56). When Melnick, in accordance with NCPI 80-3.1, re- 
fased to permit appellant to show grievances occarring 
15 work days beyond the date of the initiation of the 
gr: ‘ance procedure (February 12), appellant admitted 
that he was unable to cite any unfavorable promotion ac- 
tion or reprisals? Two instances of failure to communi- 
cate between appellant and Melnick were mentioned, but 
Melnick explained these occurrences and promised fall 
cooperation in the future. ‘An “‘alleged’”’ threat by Capt. 
Carter was discussed, and Melnick stated that he did 
not consider this imstance a threat. Melnick therefore 
denied the grievance on March 20 (J.A. 56-59). 

On March 23, appellant requested a second stage hear- 
ing from Capt. Carter (J.-A. 55). Ina reply letter dated 
March 25, appellant was told that such would be granted 
3f he could show specific instances of grievances (J.A. 
55-56). Appellant, in his memorandum of April 6, re- 


TLetter of Hari Lombard to Admiral Boundy of March 1, 1960 (JA. 61). 


4. Meinick, however, offered appellant the right to show evidence occurring 
at any time to prove grievances which occurred within the 15 day Timit 
(JA. 5). 
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iterated the four grounds previously mentioned,? and 
added that he desired equal treatment with other em- 
ployees in BUSANDA (J.A. 54). 

In a memorandum dated April 12, a second stage hear- 
ing was granted on the point of threats (J.A. 53) but 
was otherwise denied for failure to give specific instances 
of reprisals or promotions at the first stage, or of unre- 
solved instances of failure to communicate. 

This second stage hearing was held on April 25, 1960, 
before Capt. Carter, and all areas of grievances were 
discussed (J.A. 29-50). Again no promotion failures were 
cited (J.A. 29-30). A work assignment given to appellant 
was cited as a reprisal, but Capt. Carter assured him other- 
wise (J.A. 30-36, 47). It was further decided that any 
necessary action would be taken in the future to make 
communications between appellant and his supervisors as 
effective as possible (J.A. 47). Captain Carter finally 
stated that he personally had never meant to threaten 
appellant, and assured him that no threats would be made 
in the future (J.-A, 48). The report of Capt. Carter con- 
cluded (J.A. 28): 


You have been assured that in the cases you cited 
there was no intention of reprisal, lack of communi- 
cations, or threats. You have been further assured 
the same treatment accorded every other employee in 
BUSANDA and particularly those in the Work Meas- 
urement Section. 


Appellant, however, was not satisfied and filed a request 
for a third stage grievance on May 11 (J.A. 26). He in- 
dicated that the subject matter of his grievance would 
include: (1) erroneous rulings governing time limits; (2) 
no corrective action under the grievance initiated March 
15, 1959; (3) continuation of discrimination in promotions; 
(4) continued reprisals; (5) further improvement of com- 
munications; (6) cessation of threats. 

On May 16, Admiral Kimball denied this request (J.A. 


3 Appellant admitted that communication with his superiors was improving 
(T.A. 54). 
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of the Navy 
hearing (J-A. 23). The letter was 
1960, by Admiral Boundy, who stated that (J.A. 21): 


vious stage on x 
get an immediate hearing at an appropriate stage. 


On December 
the nature of mandamus i 
District of Columbia seeking to 
i him a third stage 
) before 


Judge McGuire on 

jadgment or, in the 

on the cross-motion of appellant 
(J.-A. 5). On April 26, 1961, the 
appellee’s motion (J.A. 72). 

a timely appeal to this Court (J.A. 


packer, 
Chief, BUSANDA (J.A. 73). 
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NAVY CIVILIAN PERSONNEL INSTRUCTIONS INVOLVED 


NCPI 80.2-1 (now renumbered as NCPI 770.2-1) provides 
as follows: 


2-1. Staces mx Procepure.—The following stages in 
the grievance procedure are established for all em- 
ployees in the field and departmental service. While 
in the interest of prompt solution of grievances this 
procedure does not contemplate action by all super- 
visors between the immediate supervisor and the com- 
manding officer, it is assumed that such intermediate 
supervisors will be consulted and informed concerning 
action on grievances involving employees under their 
general jurisdiction. At each stage in the grievance 
procedure, the employee is expected to state specifically 
why he is aggrieved and the corrective action which 
he seeks. Refusal by the employee to give this infor- 
mation may be considered cause for rejecting his 


appeal. 


NCPI 80.2-1(e)(1) (now renumbered as NCPI 770.2-1 
(e)(1)) provides as follows: 


e. Appeal to third stage. 


(1) If the matter has not been settled to the em- 
ployee’s satisfaction at the second stage, the em- 
ployee, if he so desires, may address his appeal 
in writing to the commanding officer via the shop 
master, senior civilian supervisor or division 
director, who will attach the summary or trans- 
seript of the second stage hearing and all papers, 
including statements of witnesses and his decision, 
and forward all such papers to the commanding 
officer. In the field service, these will be forwarded 
via the major department head. See NCPI 80.3-2. 


SUMMARY OF ARGUMENT 
This case is wholly inapposite for invoking the extraor- 
dinary power of mandamus of the Court, for the Depart- 
ment of the Navy, in denying appellant a third stage griev- 
ance procedure, is in strict accord with applicable Navy 
instructions which provide that the employee is expected to 
specify his grievances and the corrective action desired 
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at each stage of the procedure (NCPI 80.2-1). Appellant’s 
grievances have never been stated in any but the most 
general context. Far from showing a lack of good faith, 
as appellant contends, appellees have made every effort to 
satisfy appellant and has assured him that his grievances 
will be corrected as well as possible. To be sure, appellant 
remains unsatisfied, but, short of a promotion, everything 
has been done that can be done. Appellant’s further arga- 
ment that because he has been heard at two stages of the 
grievance procedure he has an absolute right to be heard 
at the third stage is insubstantial. This argument is amply 
refuted by the instructions, which require specificity at 
each stage of the grievance procedure and provide that 
the Department of the Navy may reject an appeal for 
lack of specificity (NCPI 80.21). Moreover, it is In ac- 
cord with the concept of a multiple stage grievance pro- 
cedure not to demand strict formality at the initial stages 
of the procedure. 


ARGUMENT 
INTRODUCTION 


Execntive Order No. 9830, 12 F-B. 1259 (February 24, 
1947) conferred upon the heads of the various agencies 
responsibility for personnel management in their various 
agencies, subject to certain standards laid down by the 
Civil Service Commission. Included in this delegation 
was the right to formulate appropriate procedures and 
standards for more effective administration of personnel 
matters. Pursuant to this order and to the Civil Service 
Commission’s directive on grievance procedures contained 
in the Federal Personnel Manual, Chapter E-2, the Secre- 
tary of the Navy promulgated instructions relating to 
grievance procedures. At the time of the initiation of 
this grievance, the applicable procedure was outlined in 
Naval Civilian Personnel Instructions, Instruction 80. 

At the outset it is appropriate to describe briefly the 
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Naval grievance procedure.‘ Grievances must be submitted 
by the employee within 15 working days after unfavorable 
action or administrative decision occurs (80.3-1). In the 
usual grievance, a first stage hearing is scheduled with 
the immediate supervisor of the employee (80.2-1(b)). It 
is expected that a decision by the supervisor will be forth- 
coming within two working days (80.3-2(a)). If the em- 
ployee is still unsatisfied, he had three working days to 
appeal (80.3-2(b)), orally or in writing. If he desires ap- 
peal, the shop master, senior civilian supervisor or divi- 
sion director shall examine the case to assure himself that 
no informal means of settling the grievance still exists 
(80.2-1(d)). If the superior then feels that the appeal 
should be upheld, he notifies the employee in writing of 
his decision. If, however, the superior does not see a clear 
basis for sustaining the grievance, he schedules a second 
stage hearing, at which the employee has complete op- 
portunity to present his side of the case, and to call nec- 
essary witnesses. A record of this hearing is kept, and a 
summary of testimony is made. If the appeal is not sus- 
tained, the superior shall, within 15 working days (80.3-2 
(a)), files a reply fully stating the grievance and the rea- 
sons for its denial. At both the first and second stages the 
employee has a right to be represented by any fellow 
employee (80.2-1(a)(1)). 

If the employee is still unsatisfied after a second stage 
proceeding, he has five working days (80.3-2(b)) in which 
to appeal to the Commanding Officer or chief of his bureau 
(80.2-1(e)). The Commanding Officer is then required to 
examine the pertinent files and to uphold the appeal if 
he believes such should be done. If he does not uphold the 
appeal, he shall convene the Grievance Advisory Com- 
mittee (80.2-1(b)). This Committee consists of three mem- 
bers: one officer, one civilian, and one officer or civilian 


4It is to be noted that the procedures described in NCPI 80 do not 
apply to such actions as the following: reductions in force, position classifica- 
tions, performance ratings, racial discrimination, incentive awards, internal 
security matters, ungraded rating determinations, wage determinations, pay 
alignments, and removal or separation actions. (NCPI 80.1-1(c)). 
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employee appointed at the discretion of the Commanding 
Officer (S0.2-2(b)). This Committee will hold a hearing 
to obtain any necessary evidence and will submit a recom- 
mendation to the Commanding Officer who advises the 
employee of his decision (80.2-1(f)(2)). If the Com- 
manding Officer does not sustain the grievance, he informs 
the employee in detail, usually within 15 days (80.3-2(a)). 
The employee has a right to have any two persons of his 
choice represent him at the third stage (80.2-1(a)(2))- 

Tf at the conclusion of the third stage the employee is 
still unsatisfied he has a right to appeal within 10 days 
(S0.3-2(b)) to the Secretary of the Navy. This appeal 
constitutes the fourth stage of the grievance procedure 
(S0.2-1(g)(1)). This appeal is based on the previously com- 
piled record, although the employee does have the right to 
submit additional evidence to the Secretary (80.2-1(g) (2)). 
The Secretary is advised by the Navy Grievance Appeal 
Board, consisting of two members from the Office of Indus- 
trial Relations and one member from the same bureau 
as the aggrieved employee (80.7-2). The decision of the 
Seeretary is final 

In any organization it may be expected that conditions 
conducive to employee dissatisfaction and resentment will 
sound personnel policy to maintain 
administrative procedure to afford employees an oppor- 
tunity to seek redress. The four stage procedure, described 
above, has been adopted by the Department of the Navy in 
recognition of these considerations. At each of the four 
stages, however, an “<Employee is expected to state spe- 
cifically why he is aggrieved and the corrective action he 
seeks and refusal by the employee to give this informa- 
tion may be eause for rejecting his appeal’’ (80.2-1). 

Appellant has invoked the procedures adopted by the 
Navy and his grievance has proceeded through two stages ; 
where his grievances have been susceptive of redress OF 
correction, action has been taken or assurances have been: 
given in an endeavor to satisfy appellant In spite of the 
corrective action and the assurances that have been made 
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that his generalized complaints with respect to promotional 
discrimination, a lack of communication, reprisals and 
threats are unfounded, he remains unsatisfied. By this 
suit, appellant now seeks to bring the courts into this in- 
ternal personal matter and would have this Court require 
that the Navy accord him a third stage appeal that he has 
thus far been denied because of his refusal or, more likely, 
his inability, to state specifically why he is aggrieved and 
the corrective action he seeks. 


The District Court Was Correct in Granting Appellees’ Motion 
for Summary Judgment and in Dismissing the Complaint 
This case is wholly inappropriate for invoking the ex- 

traordinary writ power of the courts or, for that matter, 

for judicial incursion, in any form, into the employee- 
management problem this case involves. The action of 
the Navy officials in denying appellant a third stage griev- 
ance procedure is in strict accord with applicable Navy 
instructions (NCPI 80-2.1). 


At each stage in the grievance procedure, the em- 
ployee is expected to state specifically why he is ag- 
grieved and the corrective action which he seeks. A 
refusal by the employee to give this information may 
be considered cause for rejecting his appeal. 


Appellant has been given every opportunity to come for- 
ward with a specific complaint and whenever he is able or 
willing to do so, the administrative machinery stands 
ready to hear him.’ As the case comes before this Court, 
however, appellant’s complaints are of a most generalized 
nature and not susceptible of redress. Appellant has listed 


SIn his brief, appellant makes reference to the post-judgment exchange 
of correspondence between his counsel and Admiral Crumpacker. Though this 
correspondence is not matter of record, we feel obliged to note that appellant’s 
counsel has now been advised by Admiral Crumpacker as he was on June 14, 
1960, by Admiral Boundy that: ‘‘If your client will make a specific statement 
of a grievance and the corrective action he desires, or if he wishes to appeal 
any unresolved grievance from a previous stage on the same basis, I shall 
direct that he get immediate hearing at the appropriate stage. [J.A. 21] 
This has not been done, so I must conclude that your request for a third stage 
hearing cannot be granted.’’ 
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the general areas in which his grievances lie in a letter 
of March 1, 1960, from his counsel to Admiral Boundy 
(J.-A. 61), in a memorandum of April 6, 1960, to Capt. 
Carter (J.A. 54), and in a letter of May 11, 1960, to Ad- 
miral Boundy (J-A. 26). In no instance, however, has 
appellant specified the dates of any particular action or 
the names of any particular person or persons against 
Clearly, in these circumstances, 

procedure. 


give him 

abuse of 

not a case for a writ 

Reynolds, 90 U.S. App- D.C. 414, 

United States ex rel White v. Coe, 

95 F. 2d 347, 348; United States ex rel Corbin v. Doyle, 68 

App. D.C. 100, 104, 93 F. 2d 646, 650; United States ex 

rel Greathouse v. Hurley, 61 App. D.C. 360, 363, 63 F. 2d 

137, 141, affirmed sub nom. United States ex rel Greathouse 
z 352; United States ex rel Simons v. Hines, 

63 App. D.C. 55, 56, 69 F. 2d 229, 230. United States ex 

rel Stowell v. Deming, 57 App. D.C. 223, 224, 19 F. 2d 697, 

698, certiorari denied, 275 US. 531. 

Appellant does not argue that his grievances or the 
corrective action he seeks have been stated with specificity ; 
instead, he argues (Br., pp. 6-7) a “lack of good faith’’ 
on the part of Navy officials who have refused his third 
stage hearing request. The point is groundless. The 
record, far from evidencing any lack of good faith, reflects 
that the Navy has made every effort to satisfy appellant 

i generalized as they are, are with- 


that can be done to 
conviction that he has a just complaint. No useful pur- 
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pose would now be served by permitting appellant once 
again to air his generalized complaints. 

And the argument that because appellant has been heard 
at two stages of the grievance procedure he has an abso- 
lute right to be heard at the third stage (Br., p. 6) is pat- 
ently insubstantial. The argument is in the teeth of NCPI 
80.2-1 which requires specificity ‘‘at each stage in the 
grievance procedure’’ and that refusal by an employee to 
be specific ‘‘may be considered cause for rejecting his 
appeal.’’* Moreover, one of the purposes of 2 multiple 
stage grievance procedure is to weed out unjustified or 
unsubstantial grievances at the early stages and to redress 
or correct substantial complaints at the lower level of 
managerial responsibility without the formality that char- 
acterizes the advance stages. Cf., George Rose, The Proc- 
essing of Labor Grievances, 38 Va. L. Rev. 385. Where, as 
in this case, two stages of the grievances procedure fail to 
produce any grievance capable of redress or that has not 
been resolved as best it can and in absence of any spe- 
cific, identifiable complaint at the third stage, it would be 


sheer waste of time and manpower to provide still a third 
opportunity for a dissatisfied employee to air his general 
complaints. 


6In the analogous field of grievance procedures as set forth in collective 
bargaining agreements between unions and industries, failure to be specific 
has been held adequate grounds for dismissal in In re Vim Electric Co. 48 
AL O 183 (N.Y.S. Ct, N.Y.C. Spec. Term) and In re Magnavor, 35 L A 
237. As was stated in In re Vim Electric (page 184): 


No prejudice can come to the respondent union from definitely stating 
the precise grievance sought to be alleviated by arbitration. 


Of. also Case No. F-726, 43 LRRM 1220, in which the General Counsel of the 
NLEB refused to issue a complaint charging bad faith bargaining when the 
union refused to list specific grievances, and Barone v. Schick, 181 F. 2d 47 
(C.A. 2), where failure to obey the condition precedent of placing charges 
in writing was held grounds for dismissal. It could well be said that if 
appellees cannot dismiss grievances for failure to specify, the grievance 
machinery would become highly unwieldy if not useless. 


2 
CONCLUSION 
For the foregoing reasons, the judgment of the district 
court should be affirmed. 
Respectfully submitted, 
Wut H. Oxeics, Jz., 
‘Assistant Attorney General, 


Davin C. AcHESON, 
United States Attorney, 


Joux G. Lavesins, JE, 
James C. Cawoon, JE, 
Aitorneys- 
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